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Notice of Motion to Dismiss Amended Complaint 


UNTUED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOISE CASCADE CORPORATION, 
: 75 Civ. 6072 (LEM) 

Plaintiff, 

NOTICE OF MOTION 


-against- 


& WILL PARTNERSHIP, 


Defendant. 


x? 


PLEASE TAKE NOTICE that upon all applicable prior 


proceedings, papers and orders in the above-captioned action, 


the annexed affidavits cf Joseph A. Bergadano, sworn to March 10, : 
19876: David L. Giachers, swern to March 8, 19/6; Willem a Swaan, 
sworn tO March 8, 1976; John D. Haines, sworn to March 10, 1976; 
and the exhibits ennexed thereto and submitted herewith, the | 


undersigned will move this Court on March 12, 1976, at 2:15 P.M., 


in Room 501 (or such other room as the Court may designate), 


United States Courthouse, Woley Square, New York, N. ¥., for an 
order dismissing the amended complaint herein and this action 


BE. TODD WHEELER and THE PERKINS Vi 
i 1, a 


under Rules 12(b) and 19, Federal Rules of Civil Procedure, for 
: : 
} 


the plidintifft's failure to join an indi spencabic Party plaintire 
: ms : i 

an@ unter Rule 12(b) (1), *ederal Rules of Civil Procedure, for 
lack of subject matter jurisdiction because complete diversity | 
of citizenship does not and will not vee between the indis- 
f 

pensable plaintiffs and the defendants herein, together with such 
Other, further and ditferent relief as to the Court may seem 
just and proper. re, | 
BEST COPY AVAILABLE 

i 


we ts SS ere rR et oad 3 
ae } 
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Affidavit in Support of Motion to Dismiss 


UNLYED STATES DISTRICT couRrT 
SOUTHERN DISTRICT OF NEW YORK 


BOISE CASCADE CORPORATION, 75 Civ. 6072 
(Judge MacMahon) 
Plaintiff, 


-against- m AFFIDAVIT 


E. TODD WHEELER and THE PERKINS 
& WILL PARTNERSHIP, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF WESTCHESTER ) 


DAVID L. GINSBERG, being duly sworn, deposes and 

1. I am one of the partners of the defendant, The 
Perkins «Will Partnership, ana I am the partner in charge of 
the offices of that firm at 488 Madison Avenue, New York, New 
York, anc at 445 Hamilton Avenue, White Plains, New York. 

2. I am and have been for many years a resident of 
the State of New York and was a resident of the State of New York 


at the time this action was instituted in December, 1975. 


Sworn to before me this 
SYA day of March, 1976. 


ey 
s hin Re atipaaatetad woe a ee, 


EIEAPL GSH 


ee 


Affidavit in Support of Motion to Dismiss 


UNLLED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BOISE CASCADE CORPORATION, 75 Civ. 6072 
(Judge MacMahon) 
Plainez£e, 
-against- AFFIDAVIT 


E. TODD WHEELER and THE PERKINS 
& WILL PARTNERSHIP, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF WESTCHESTER ) 


WILLEM A. SWAAN, being duly sworn, deposes and says: 

1. iI ama partner of the defendant, The Perkins & 
Will Partnership. 

2. iam and was a resident of the State of New York 


at the time the within suit was instituted in December, 1975. 


Sworn to before me this 
SYN day of March, 1976. 


mei bth SLA ay 


© hIPHoS” 


Affidavit in Support of Motion to Dismiss 


UNITED STATES DISTRICT CouRr 
SOUTHERN DISTRICT OF NEW york 


BOLSE CASCADE CORPORATION, 7S Cig. 6072 
(Judge MacMahon) 
Plaintiff, 


-against- AFFIDAVIT 


E. TODD WHEELER and ‘THE PERKINS 
& WILL PARTNERSHIP, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF WESTCHESTER ) 


25.5 
JOHN D. HAINES, being duly sworn, deposes and says: 
1. Iam a partner of the defendant, The Perkins & 
Vill Partnership. 


2. I am and was a resident of the State of New York 


at the time the within suit was instituted in December, 1975. 


Sworn to before me this 
10% day of March, 1976. 


YA 4 SE ZZ e : . we - 
ie ee 33 Geagoe 
ee EY 96 


Affidavit in Support of Motion to Dism’ss 


| STATE GF NEW YORK ) 
COUNTY OF NEW YORK) eg 
| JOSEPH A. BERGADANO, heing duly sworn, deposes and 
‘says: 
I am a member of the firm of Hart & Hume, one of the 
| attorneys for defendant The Perkins & Will Partnership herein. 
ie am personally familiar with the facts hereinaf r set forth. 
(I make and respectfully submit this affidavit in support of the 
'\defendants' motion for an order dismigsing the amended complaint 
“and the instant action under Rules 12(b) and 19, Federal Rules 
of Civil Procedure, for the plaintiff's failure to join an 
| indispensable party plaintiff and under Rule 12(b) (1), Federal 
\Rules of Civil Procedure, for lack of subject matter jurisdiction 
‘because compiete diversity of citizenship does not and will not 
exist between the jndiepenanste plaintiffs and the defendants 
herein, together with such other, further and different relief 
as to he Court may seem just and proper. 

It is the defendants' contention on the instant motion 
| that a New York corporation, Walter Kidde Constructors, anc. 
| ("Kidde") , is an indispensable party plaintiff in this action. 
ire shown by the annexed affidayits of three (3) partners of 
defendant The Perkins & Will Partnership, including the partner 
win Charge of the partnership's two New York offices, they were 


| residents and citizens of the State of New York at the time of 


i| 
|| the commencement of this action and have remained so and are 
| 


such residents and citizens at the present time. Consequently, 


since Kidde, an indispensable party plaintiff to this action, is 
also a citizen of the State cf New York, there will be a lack of 
| the required diversity of citizenship upon the necessary joinder 
lof Kidde as a plaintiff 1a this action to confer jurisdiction 
asset this Court over the subject matter of this action. Con- 
‘versely, since one of the base of jurisdiction for this action 
jalleged by the plaintiff is the diversity of citizenship between 
‘the plaiutiff and the jJefendants, upon the joinder of Kidde who 
(is an indisperns-). > rarty plaintiff in this action, thi Court 
will be ouste? of jurisdiction for the lack of the necess.‘y 
diversity of citi.enship between the plaintiffs and the 
defendants. 

While I de ot wish to and have no in*entios of } “den- 
“ing the Court with unecessary facts, I respectfully submit that 
| for the Court to have a full understanding and presentatic«, °f 
ll the pertinent facts and documents in suppor’ »%f the derendants' 
) position it is necessary to set forth (1) the chronology of this 
| action; (2) the chronology, pertinent facts un“ documents in 
| connection with the construction job out of which this entire 
matter and a related but completely separate pending arbitration 


| proceeding in which Kidde is the claimant asserting substantially 
|| the same basic money claims as are being made by the plaintiff 


+i 


herein; and (3) the facts and documents brought out upon the 
| taking of the deposition of a witness produced by the plaintiff 


ti 


in this action pursuant to the direction of this Court. 


{ 


i} 
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CHRONOLOGY OF THIS ACTION 


On about December 5, 1975 the plaintiff herein ("Boise") | 


‘filed its original summons and complaint in this Court. ‘There- 
fter, the summons and complaint was served upon the defendants 
‘herein. 

In addition, on or about December 23, 1975 Boise ob- 

| cained an ex-parte order of this Court permitting it to serve 

(a number of the partners and former partners of the defendant 
partnership by mail. A copy of that order is annexed hereto, 
leackee “Exhibit A". 

| Thereafter, the defendants duly served their answers 
leo the original complaint and issue was joined. Defendants 
started discovery of the plaintiff during the course of which, 
at Boise's request, a pre-trial conference was held before this 
“court on January 28, 1976. As the Cour. will recall, the Court 
at that time dismissed the original complaint for violation of 

| the Federal Rules of Civil Procedure and the Rules of this Court, 
(with leaye to the plaintiff to replead, with certain conditions 
| in connection therewith. At the same time the Court directed 

| the parties to proceed with discovery of the plaintiff on the 

| issue of divexsity of citizenship, said discovery tc be completed 
| by March 1, 1976. 

| On February 13, 1976, the plaintiff seryed its amended 
| complaint herein, a copy of which is annexed hereto marked 

|| "Exhibit B". At about the same time, the parties entered into a 
|| stipulation vacating and withdrawing any purported service of 
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| 
| 
| 
| 
| 
} 
| 
| 
| 


the summons and complaint upon a number of named individuals 
| who were not partners of the defendant partnership as of the 
| date of the institution of this action, including the named 
defendant E. Todd Wheeler. A copy of said stipvlation is annexed! 
| hereto, marked “Exhibit Cc". 


Thereafter, the defendants duly served its Answer to 


the amended complaint, a copy of which Answer is annexed hereto, 
marked “Exhibit D". 

In accordance with this Court's direction, during the 
week of February 23, 1976, the defendants took the deposition 
of one Arthur A. Dornbusch, II, a witness produced for examina- 
tion by Boise, having knowledge of the facts relating to the 
question of diversity or lack of diversity of citizenship. His 

deposition was taken on February 23 and February 26, 1976. 
Copies of the transcripts of that deposition (which will be 
referred to hereinafter) are submitted separately, marked, col- 

| fectively, "Exhibit E". 
At a further pre-trial conference held before this 


| Court on March 4, 1976, the Court directed the defendants to pro- 


1 March 12, 1976, as is being done. 


THE PERTINENT FACTS 


On, October 29, 1968 Kidde (whose original name was 


| 

| 

! 

| 

| ceed with the instant motion and to make it returnable on a 
| 
| 

| 


Walter Kidde Constructors, Incorporated, later changed to Walter 


i Kidde Constructors, Inc.) entered into a written agreement with 


|The Mount Sinai Hospital of Hartford, Connecticut ("the Hospital") 


i 


for certain constructi.n work at the Hospital's premises in 
|Hartford, Connecticut. A copy of that agreement is submitted 
Ihervews th, marked “Exhibit F". As shown by page "4" of that 
Jagreement, a number of documents were and are incorporated into 
\|that agreement by reference thereto, including the specifications 
‘for the work. Part of those specifications were the General 
icendstions for the work, a copy of which is submitted herewith, 


marked “Exhibit G". 
Paragraph "46" of those General Conditions provides: 


“The Contractor [Kidde] shall not assign the whole 
or any part of this contract or any monies due or 
to become due hereunder without e written consent 
of the Owner [the Hospital] and of all sureties 
executing any bonds on behalf of the Contractor, 
in connection with said contract. In case the 
Contractor assigns the whole or any part of said 
contract or assigns all or any part of any monies 
due or to become due under said contract, the 
instrument of assignment shall contain a clause 
substantially to the effect that it is agreed 
that the right of the assignee in and to any 
monies due or to become due the Contractor, or 
otherwise, shall be subject to all of the terms 
and conditions of said contract and of all 
instruments that are now or may hereafter be 
amendatory thereof of supplemental thereto, the 
rights and remedies of the Owner thereunder or 
arising by operation of law and to the liens of 
all persons, fixms and corporations for services 
rendered or materials supplied in connection with 
the performance of said contract." (Emphasis supplied) 

i| Kidde undertook to perform the work, which was not 


| 
tt 
i} 
i 


completed until 1973. During the course of the work various 


differences and disputes arose between Kidde and the Hospital, 


for monies it alleged was due it from the Hospital for extras, 


‘changes and delays. On July 14, 1971, Kidde presented a 51 page 
document of claim (plus numerous exhibits), making claim against 
the Hospital in the sum of $3,573,425. ~. copy of that claim is 
‘submitted herewith, marked "Exhibit H". 

Subsequently, by a proposed change dated February 24, 


11972 (the relevant portion of which is submitted herewith, marked 


"Exhibit I"), Kidde made claim for the sum of $335,500 for certain) 


alleged additional costs. 


By Demand dated March 24, 1974 Kidde demanded arbitration 
with the Hospital with regard to its aforesaid claim in the sum 
(of $335,500. As part of that Denand, Kidde reserved "...all and 
(every right it may have to assert and submit to arbitration any 
| and all other claims arising out of or relating to performance 
(of the contract herein". A copy of that Demand is submitted 
|herewith, marked "Exhibit J". 
| Thereafter, Kidde served an Amended Demand for 
/Arbitration, dated June 28, 1972, upon the Hospital in which it 
A mougheks 
“Damages sustained to date, in excess of $6,000,000.00, 
and any and all other damages that hereafter may be 
sustained by Claimant [Kidde] arising out of the 
contract dated October 29, 1968." 
iA copy of that Amended Demand is submitted herewith, marked 
|| “Exhibit K". 
1 In that Amended Demand, Kidde stated the nature of the 


ispute between it and the Hospital to be: 


"Claimant's Demand for Arbitration dated March 24, 
1972 is hereby amended to join therein all claims 
which the Claimant [Kidde] has against Respondent 
[the Hospital] arising out of the contract between 
the parties dated October 29, 1968, and the job 
known as "The Mount Sinai Hospital, Hartford, 
Connecticut-Stage I Additions and Alterations", 
including the claims recited in Claimant's written 
claim submitted to the Respondent and its Architect 
on July 14, 1971, setting forth the Claim of 
Contractor [Kidde] for Time Extension for £ cw; 
Delays and Contract Price Adjustment for Extrs Costs 
Due to Delays for Which Owner is ResponsibJ«, con- 
cerning which written claim there has been no written 
decision or written interpretation of the contract 
requirements by the Architect within ten (10) days 
after written request therefor by Claimant." 


Thereafter, by Demand dated April 20, 1.973 the Hospital | 


| demanded arbitration against the defendantsherein for: 


"So much of damages claimed by Walter Kidde 
Constructors, Inc., which were the fault of 
the Architects and their Engineers." 


Copy of that Demand is submitted herewith marked 
"Exhibit L". 
As a result of the various legal proceedings in the 


| Supreme Court, New York County and the Appellate Division, First 


|| Department, the Hospital-Architect arbitration was consolidated 


| with the Kidde-Hospital arbitration. As a result, “he Architects | 


|| (the defendants herein) became, in effect, third-party defendants 
| to the Hospital for the various claims being made by Kidde agains 
\\ 

| the Hospital for delays, extras and changes arising out of the 


|| construction job involved. 


As a result of other legal proceedings between the 
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‘including one dated July 6, 1973, a copy of which is submitted 
‘herewith, marked "Exhibit M". As the Court will note from that 
|Exhibit, Kidde increased its alleged claims for extra costs and 
|damages to the sum of $9,645,787, or approximately the amount of 
‘|the alleged compensatory damages demanded by Boise in the instant 
| action. 

| Thereafter, in August, 1974, Kidde served a voluminous 
"revised statement of claim" in connection with the legal pro- 
‘ceedings between the No pital and Kidde concerning that matter, 
\lthe first three pages of which “revised statement" is submitted 
Thewetth, marked "Exhibit N". 

After still further legal proceedings (some of which are! 
| still pending, but which are not relevant here) the Kidde- | 
‘Hospital-Architects arbitration commenced in September, 1975. 
‘Eight hearings were held between then and November, 1975, when 
‘those hearings were abrogated as a result of one of the arbitra- 
tors being disqualified by the Supreme Court, New York County. 
‘That arbitration has not yet again commenced due, in part, to the 
'|delay caused by the appointment of a new, substitute arbitrator 
and various motions made by Kidde and others which are presently 
| pending in the New York State Supreme Court, as a result of 
| which the arbitration is temporarily stayed. As stated above, 
| on December 5, 1975, about a month after the last hearing in the 
| arbitration which was abrogated, Boise instituted the instant 
oo | action against the defendant architects. 


Submitted herewith, marked, collectively, "Exhibit 0" 


| 
| 
| 
| 


lare the first few pages of the transcripts of the proceedings 
jin the eight (8) aforeSaid arbitration hearings. As the Court 
will note, Kidde's counsel in those proceedings is the same as 
Boise's counsel in this action. The same is true as to Kidde's 
counsel in the aforesaid proceedings in the New York State 
courts, the latest of which proceedings are still pending before 
the Supreme Court, New York County. 

As the Court also will note from the above and the 
exhibits annexed hereto and submitted herewith, Boise was not a 
‘party to the construction contract, had no part in any of the 
construction at the Hospital or the contractor's (Kidde's) claims 
arising therefrom which presently are in arbitration, the afore- 
said arbitration proceedings and the legal proceedings in 
|connection therewith. 

As the Court also will nete, in both the original 
‘complaint and the amended complaint in this action, all of 
Boise's alleged claims arise out of the aforesaid construction, 
the arbitration and legal proceedings in connection therewith and 
alleged negilgence and fraud by the defendant architects relating 
thereto. There is no allegation whatsoever that Boise ever was 
ja party to any of those matters, from a original construction 
| conteant up to the legal proceedings which are still pending be- 
| fore the State courts or the pending arbitration proceedings. 
] Nor is there any claim or allegation that Kidde in any 
|way assigned or transferred any of its alleged claims to Boise; 


‘| that it ever authorized Boise or any one else to prosecute any 


i 


ii 
H 
i 
i} 
i 


} 
} 

| 

; 
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alleged claims which Kidde had or alleged that it has arisins 

out of any of the fore,cing matters in Kidde's behalf or in the 
‘name of Boise as any other party; that Kidde was liquidated in 

any way; nor anything else which would or does give any legal 
right, power or standing to Boise to either institute or prosecute 


the instant action 


THE DEPOSITION OF THE PLAINTIFF HEREIN 


As stated above, on February 23, and February 26, 1976, 


the deposition of Arthur A. Dornbusch, II, as a witness on be- 


half of the plaintiff was taken in this action pursuant to this 
Court's direction therefor, relating to matters pertaining to the 
issue of diversitv or lack of diversity of citizenship. As also 
mentioned above, the transcripts of that deposition are submitted 
‘herewith, marked “Exhibit F". References to thse transcripts 
(will be by page/line or page-page. 

Mr. Dornbusch testified that from May, 1972 to January, 
1975 he was Assistant General Counsel of Boise (161/23-162/"). 

He testified and documents were produced to show that all of 
Kidde's issued and outstanding capital stock formerly was owned 
by Ebasco Services, Inc. (“Ebasco") ihe entire outstanding stock 
\of which was in turn owned by Boise. As a result of a merger of 


i 


||Ebasco into Boise in 1969, Boise became the sole stockholder of 


} 


ithe issued and outstanding stock of Kidde. (166-168) Boise owned| 
| 


| 
il 
1} 


| Kidde's said stock until February 2, 1973, when Boise sold it to 


} 
' 


A. M. Kinney, Inc. ("Kinney"), an Ohio corporation. (168/15-170/13) 


j 
if 
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He further testified that was pursuant to an agreement 

(a copy of which was marked as "Exhibit A-D2" on that deposition) ,| 
a copy of which is submitted herewith marked “Exhibit E". 
| (170/21-171/7) 

He further testified the agreement was solely between 
Boise and Kinney and that it was the sole agreement concerning 
that matter. (171/8-13; 231/11-18) 

Mr. Dornbusch also testified there were no agreements 
between either Kinney and Kidde or between Boise and Kidde 
concerning that agreement. (171/14-20; 171/21) 

He further testified that: 

1. There were no other legal documents in connection 
with that agreement (171/14-172/1; 172 /21-174/5);3 

2. There were no assignments or anything be'tween Boise 
and Kidde or to anyone (174/6-14; 221-222/23); 

3. There were no transfers of any assets, claims or 
anything of that nature by Kidde in connection with that agree- 
Lea (174/15-175/3)3 

4, Kidde at ail times had its own officers and 
directors and maintained separate officers and directors after 
the agreement of February 2, 1973 (179/18; 184; 189/23-190/11; 
233 — 234); 

5. Kidde gave no powers of attorney or authorization 

to anyone, including Boise, to prosecute any claims which Kidde 
nee or may haye, in the name of any other person on Kidde's be- 


| half (191; 199/4-13; 253/1-25) and that there were no documents 


| by Kidde authorizing anyone including, specifically, Boise to 


it 


‘\prosecute any of Kidde's claims in anyone's including, specifi- 
loniis, Boise's name (261/6-262/11; 263/4-14); 

6. There were no documents whatsoever (and none were 
produced although demanded) whereby Kidde in any way “adhered" 
or agreed to or joined in any way in the agreement dated February 
2, 1973 between Boise and Kinney, either as to any of Kidde's 
claims or otherwise (199-200/19; 262/12-22). 

He also specifically testified that all other claims or 
law suits or claims made or brought by or against Kidde (except 
‘for this action), including the aforesaid claims by Kidde were 


all in Kidde's name, including the arbitration involving Kidde's 


claims arising out of the construction job for the Hospital involv+ 


ed in this matter, reciting all of the other claims involving 
Kidde. (194-195/15; 254/14-256/8; 257/10-15; 257/20-24; 
258/12-26C/12) 

There was produced at that deposition and is submitted 
herewith (marked “Exhibit Q") a letter dated January 8, 1975 by 
Kidde to Boise's counsel herein, which was marked "Exhibit A-D5" 
on the aforesaid deposition and the two schedules annexed thereto 
which set forth, respectively, the current officers and directors 

(of Kidde (in the first "Schedule A") and the officers and 
| directors of Kidde as of 1973 (in the second "Schedule A" annexed 
thereto). 

In the course of his deposition, Mr. Dornbusch was also 

“questioned several times as to whether either Kidde or Boise 


jever had made claims directly against the architects at any time 
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prior to the institution of the instant action. His testimony 


(was that he recalled certain correspondence in connection with 
that matter (which correspondence he produced at the second 
session of the taking of his deposition) (202; 205 - 208; 234 - 
| 238; 242/5-243/14). The pertinent part of that correspondence, 
which was marked "Exhibit A-D6" (with subdivisions) on the aeposi-| 
tion is submitted herewith, marked collectively, “pebibat Ro < 
Also submitted herewith, marked “Exhibit S", are the 
only documents produced by the plaintiff and its witness ripen: the 
aforesaid deposition in response to questions and demands for 
the production of documents relating to Minutes of Kidde's Board 
of Directors in connection with the claims which Kidde had 
arising out of the aforesaid construction job for and at the 
Hospital. He testified that there were no other Minutes of Kidde's 
Board of Directors relating to the matters in issue in this case 
other than what was marked as “Exhibit A-D3" on that deposition, 
which is submitted herewith as "Exhibit S". 
Mr. Dornbusch also testified that to his knowledge 
Kidde at all times was and continues to be a New York corporation | 
‘which continues in existence to date as a legal entity with 
separate officers and directors (183/14-184; 277A/14, et seq). 
As the Court will note from the agreement between Boise | 
| and Kinney ("Exhibit P"): 
1. Boise sold to Kinney only Kidde's issued and out- 
standing capital stock. There was no sale or transfer by Kidde 


of any of its assets of any kind, including claims or choses in 
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action or anything else. The entire transaction was solely 
between Boise and Kinney without Kidde participating in any 
ll way in that transaction. 2 
2. It is represented and warranted in that agreement 
(q 3a) that Kidde is a valid and existing New York corporation. 
Also submitted herewith is a card postmarked March 5, 1976 
received from the Corporations Bureau of the office of the New 
York Secretary of State advising that Kidde assumed its present 
name on May 24, 1973; that its official place of business is 
New York County; and that no dissolution has been filed for 


Kidde. 


3. In the paragraph numbered "5S(e)" of the Boise- 


Kinney agreement both parties agreed that Boise would use its 
best efforts "...and cause Kidde to use its best efforts...to 
preserve Kidde's business identity, to persuade Kidde employees 
designated by [Kinney] from among those terminated by Kidde 
after December 31, 1972 to accept re-employment by Kidde, and to 
preserve for Kidde and for its subsidiaries good will of their 
suppliers, clients and others having business relations with them. ® 
(Emphasis supplied) ” 

4. In the paragraph numbered "11" of that agreement 
it is specifically provided: 

"All existing and future claims by and against 

Kidde arising out of work performed by Kidde 

...prior to the time of closing of this sale, 

and all existing and future claims and 

assessments against Kidde in any Manner or 


for any cause arising out of the business, 
affairs, and operations of Kidde...prior to 


ieee a NRT a RAPE: 
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such time of closing, or fairly attributable 

or traceable to such performance, business, 
affairs and” operations prior to such time, 

shall be litigated and arbitrated, or defended 
against, by [Boise], at its expense, in the 
name of Kidde. [Boise] shall be entitled to all 
net and after-tax proceeds from said claims and 
Shall be liable to Kidde and [Kinney] for ail 
damages adjudged, decreed, awarded, or assessed 
against Kidde or [Kinney] in connection with said 
claims. [Boise] shall hold [Kinney] and Kidde 


harmless from any loss in connection with said 
claims and assessments." (Emphasis supplied) 


The phrase “after-tax proceeds" is defined in the in the | 


paragraph numbered "14" on page "13" of that agreement, as follows: 
“The words ‘after-tax proceeds‘ in paragraph 11 
above are intended to mean that [Boise] shall 
be entitled to the entire amount of such proceeds 
but shall pay to Kidde prior to tax due date 


the full amount of any and all taxes (and taxes 
on such payments) re uired to be paid by Kidde 


by reason of Kidde's receipt of such proceeds." 

‘Emphasis supplied) 

4. In the paragraph numbered “12" of said agreement, 
Boise and Kinney created four categories of wholly or partly 
unperformed contracts to which Kidde and/or any of its sub- 
sidiaries were then a party. Sub-paragraph "(a)" of paragraph 
"12", provides in pertinent part as follows: 

"Contracts that [Boise] desires Kidde to complete, 

or cause to be completed for [Boise*’s] account, 

namely, Mt. Sinai Hospital, ... (Emphasis supplied) 

The other sub-paragraphs of the paragraph numbered "12" | 
of that agreement have to do with contracts which Boise did not 
desire Kidde to complete or cause to be completed, but that Kinney | 


desired Kidde to complete or cause to be completed; contracts 


that neither Boise nor Kinney wished Kidde to complete or cause 
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to be completed; and a specific contract, involving “Health 


| & Mental Hygiene (New York)". The last sub-paragraph ("(d)"), 
makes repeated references to Kidde which, it is respectfully 
submitted, are highly pertinent to the instant motion. For 
example, it is provided in that sub-paragraph "...that Kid2 
shall complete..." the above mentioned contract "...for the 
completion of which [Boise] shall pay to Kidde its salary costs 
incurred in such completion, plus 25% of such costs 
exceeding a certain sum. (Emphasis supplied) It then goes on 
as follows: 


"Al1 net sums recovered.upon the presently 
existing and future claims of Kidde based 

upon extra work required due to delays in 

the performance of work and/or based on 
escallation of costs by reason of such 

delays, under such contract, up to but not 
exceeding the total amount of such payments 
made by [Boise] hereunder, shall go to 

[Boise]. One-half of the next $70,000 of 

any additional sums recovered upon such 

claims shall go to [Boise] and the balance 

to Kidde, one-tenth of the next $50,000 
recovered upon such claims shall go to 

[Boise] and the balance to Kidde, and all 

other sums recovered upon such claims shall 

go to Kidde. Kidde Shall not be entitled 

for any of the time expended by any ef its 
personnel in presenting, urging, and sup- 
porting such claims, and all costs of presenting 
urging, supporting, litigating, and arbitrating 
such claims, other than the costs of time 
expended by personnel of [Boise] and of Kidde, 
shall be borne by [Boise] and Kidde in 

portion to their respective shares of the 
aggregate sum recovered on such claims. Pending 
the determination of their respective shares 

of the aggregate sum recovered, [Boise] and 
Kidde shall advance an nine-tenths and 
one-tenth, respectively, of al’. said costs. 


All existing and future claims against Kidde 
arising out of work performed by Kidde, and/or 


its subsidiaries, on the [said] contract, prior 
to the time,of closing of this sale, or fairly 
attributable or traceable to such performance 
prior to such time, shall be litigated or arbi- 
trated, or defended against by [Boise] in the 
name of Kidde. [Boise] shall hold [Kinney] 

and Kidde harmless from any loss in connection 
with any such claims, and shall be liable to 
Kidde and [Kinney] in the amount of all damages 
adjudged, decreed, or awarded against Kidde or 
[Kinney] in connection with any such claims." 


"[Boise] and [Kinney] shall promptly cause Kidde 
to use its best efforts to terminate, or cause to 
be terminated, all of the contracts listed in 
category (c) above. [Boise] shall hold [Kinney] 
and Kidde, and its subsidiaries, harmless from 
all damages adjudged, decreed, or awarded, and 
judicial orders issued, against any of them 
by reason of the termination of the contracts 
listed in category (c), and from all loss in 
connection with all claims or applications for 
such damages or orders, and shall (at its 


expense, and as the case may be), in the name 
of Kidde or of a subsidiary of Kidde or of 


[Kinney]) defend against all such claims and 
applications." (Emphasis supplied 


In the next succeeding paragraph, it is provided, in 
part, with regard to contracts to be completed ‘such as contract 
with the Hospital, mentioned above) that: 


“performance of category (a) contracts shall be 
completed and performance of category (c} con~- 
tracts shall be continued (until such contracts 
are terminated or are fully performed), by Kidde 
under the project management and control o 
[Boise]... [Boise] shall pay to Kidde the actual 
cost (exclusive of a roTith to Kidde of the per- 
formance of such contracts to the completion 
or termination thereof, shall be entitled to all 
receipts under such contracts, and shall hold 
[Kinney] and Kidde harmless from any liability 
Or loss arising from breach of such contracts or 
otherwise arising in connection with such 
contracts." 


"{Kinney] and Kidde shall hold [Boise] harmless 
from any liability arising from any acts or 
omissions by Kidde in the performance of 
category (b) contracts after date of closing 
of this sale, provided that such acts are 
committed by Kidde after such date, that such 
omissions consist of failure to perform acts 
that should have been performed by Kidde after 
such date but were not, that such liability 
is not fairly attributable or traceable to acts 
or omissions by Kidde or occurring, prior to 
such date, ... [Boise] shall, however, assume 
the responsibility and liability for and hold 
[Kinney] and Kidde and its subsidiary harmless 
from any costs damages, and loss accruing to 
or sustained by any of them by reason of 
correction of such omissions so discovered. ... 
(Emphasis supplied) 


5. In the paragraph numbered "13" of said agreement it 
is provided in relevant part: 


"{Kinney] shall cause such Kidde personnel as 
are re-employed by Kidde to be made avai e 
to [Boise] on reasonable advance notice, to 
assist in the prosecution of defense of any 
litigation and/or claims referred to in 
paragraph "11" above and to assist in the 
preparation of all Federal and State income 
tax returns for 1972 and all of 1973 prior 
to the time of closing of this sale. [Boise] 
shall pay to Kidde the actual cost (exclusive 
of profit, to Kidde of the time such personnel 
are so employed, and their expenses.“ (Emphasis 
supplied) 


The balance of the paragraph numbered "13" makes so 
many references to Kidde as an independent party that rather 
than burden the Court with an in haec verba quotation thereof, 
we respectfully refer the Court to those paragraphs. 

In the.paragraph numbered "14" there are further 


references with regard of payments to be made by Kidde to Boise 


with respect to certain tax matters as well as certain payments 
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to be made by Boise to Kidde with respect to tax matters. Once 
again rather than quote at length from that document and that 
paragraph, we respectfully refer the Court thereto for its 
contents and the legal effect thereof. 

It is respectfully submitted that in view of the docu- 
mented facts on the instant motion, the Court should and must 
grant an ».rder dismissing the amended complaint arc this action 
under Rules 12(b) and 19, Federal Rules of Civil Procedure, for 
the plaintiff's failure to join an indispensable party plaintiff 


j 


(Kidde) and under Rule 12(b) (1), Federal Rules of Civil Procedure, | 


for lack of subject matter jurisdiction because comp}-i diversity | 


of citizenship does nct and will not exist between the indispen- 
sable parties plaintiff including Kidde and the defendants herein, 
together with such other, further and different relief as to 


the Court may seem just and proper. 


JOSEPH A. BERGADANO 


Exhibit B 


AMENDED COMPLAINT 


Plaintiff Boise Cascade Corporation ("Boise") by its 
attorneys, Reid & Priest, as and for its complaint against 
defendant E. Todd Wheeler and The Perkins & Will Partnership 


("Perkins & Will"), alleges the following: 


JURISDICTION 
1. Diversity of Citizenship exists between the partiis 
and the matter in controversy exceeds $10,000.00 exclusive of 


interest and costs. 


PARTIES 

2. Plaintiff Boise is a Delaware corporation; has its 
principal place of business in Boise, Idaho; maintains a regular 
office for the conduct of business at 437 Madison Avenue in the 
City, County and State of New York; was at all times mentioned 
in this complaint, by itself and another corporation merged into 
Boise, sole stockholder of Walter Kidde Constructors Incorporated 
("Kidde") until February, 1973; was responsible for the comple- 
tion of construction and any losses or expenses arising out of a 
Kidde contract to construct a hospital in Hartford, Connecticut 
(hereinafter “Project"), and is entitled to the proceeds and is 
responsible for the expenses of all claims arising out of the 
Project. 


3. Upon information and belief, Perkins & Will is a 


_ partnership with its principal place of business in White Plains, 


New York, with an office for business at 488 Madison Avenue, 
City, County and State of New York, and is engaged in the 


practice of architecture. 


AS AND FOR A FIRST CLAIM 
4. By invitation to bid, dated November 22, 1967, and 
in drawings and specifications included therein for the Project, 
all of which were sent by Perkins & Will to Kidde's New York City 
Office on or about November 22, 1967, Perkins & Will made the 
following written representations to Kidde: 

(a) Drawings A-53 and A-54 were representations 
that Perkins & Will had investigated existing mechanical 
and electrical services, had determined the requirements 
of the owner, and had coordinated these services and 
requirements in a work plan for the sequence and areas of 
construction. 

(b) The drawings and specifications were a represent- 
ation that Perkins & Will investigated the nature of, and 
work required by the Project and that the Project 
consisted of the work indicated in the drawings and 
specifications prepared by Perkins & Will. 


5. In or about July, 1968, Perkins & Will made the 


same representations to Kidde as stated in paragraph 4 in revised | 


drawings and amended specifications (hereinafter “drawings and 


specifications"). 


6. Said representations were made for the purpose of 
inducing Kidde into constructing the Project, and Perkins & Will 
knew that said representations were false. 

7. Kidde relied on said representations in bidding, 
contracting and constructing the Project from August, 1968 to on 
or about September 28, 1973. Kidde believed such representations 
and did not know and could not have known that such were false 
until within six years prior to the commencement of this suit. 

8. In fact said representations were false in that: 

(a) The sequence and areas of construction planned 

by drawings A-£3 and A-54 were not possible in part and 


not feasible in part; and 


(b) The entire nature of the Project was materially 


different from the nature of the Troject as indicated by 
the drawings and specifications. Perkins & Will represented 
a fully designed Project which could be completed within 
three years while the Project was, in fact, a design-as- 
you-go five year Project. The Project consisted of (i) 
installing temporary buiidings, which installations were 
materially different in theix interiors from the drawings 
and specifications; (ii) demolition and reconstruction of 
a West Wing, whi a had to be demolished in two stages 
instead of one stage indicated on the drawings, had to be 
excavated with underpinning not included on the drawings, 
and had to be constructed with the laboratories on the 
first floor and the kitchen on the second floor, and parts 


of the patient bedrooms on floors five through nine, 
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materially different from the drawings and specifications; 
(iii) demolition of a North Service Unit portion of an 


East Wing and construction of a Wraparound in its place, 


which work was not in accordance with drawings A-53 and 


A-54; and (iv) renovation or alteration of an existing 
East Wing, which work was materially different from that 
indicated on the drawings and specifications and not in 
accordance with drawings A-53 and A-54. 

9. As a result of said fraud, the duration and cost of 
the Project were greatly increased, extra work was required and 
done, the contract retention was withheld, the sales value of 
Kidde decreased, and the expense of numerous litigations and 
arbitrations was incurred, causing damage to Boise in the sum of 


$10,000,000.00. 


AS AND FOR A SECOND CLAIM 
10. Perkins & Will undertook to design and redesign 
the Project from 1967 to and including 1973. Said design was 
negligent in that: 

(a) the location of one temporary building conflicted 
with the location of the work of the preconstruction con- 
tractor, which delayed construction of the temporary building 
in or about October, 1968; 

(b) the design of interiors of temporary buildings was 
not sufficient for their intended use, and Perkins & Will 
redesigned these “nteriors piecemeal during construction in 


or about November, 1968 to February, 1969; 
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(c) demolition of the North Service Unit conflicted 
with the location of work of the preconstruction contractor, 
which delayed such demolition in or about November, 1968 to 
March, 1969; 

(ad) the design failed to include housing of facilities 
for an observation room and demolition of the connecting link 
portion of the existing West Wing was delayed in or about 
February to April 1979, while Kidde constructed housing for 
such facilities; 

(e) the foundation design for the new West Wing did 
not provide adequate protection for the existing East Wing, 
causing the City of Hartford to stop excavation in or 
about June, 1969, and Perkins & Will did not provide an 
adequate foundation design until in or about September, 
1969; 

(f£) the design for the duct shafts and mechanical 
and electrical work therein conflicted with both the 
designed and necessary sequence of work, and East Wing 


construction was delayed in or about December, 1969 to 


June, 1970, while Perkins & Will redesigned the duct shafts; 


(g) Perkins & Will changed and delayed its final 
decisions on the suppliers of laboratory casework and 
flooring during construction of the new laboratory until 
about February, 1971; 

(h) the design of the new kitchen was incomplete and 


there was no coordination between the mechanical design, 
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the electrical design, the structural design, and the 
owner's requirements, resulting in *he piecemeal redesign 
of the kitchen during construction in wr about November, 
1969 to February, 1972; 

(i) the design of the receptacles in the operating 
rooms, the fire annunciator in the West Wing, the elevator 
machine room in the West Wing, steel beams in the new 
laundry and the fan coil units in the new patient bedrooms 
did not comply with local safety requirements and Perkins 
& Will redesigned these items in or about August 1969 to 
February, 1972; 

(j) the respective designs of work for alterations 
and installations in the existing East Wing were not 
feasible and were not coordinated with the owner's require- 
ments and the sequence and nature of the alterations and 
installations were redesigned piecemeal during construction 
in or about June, 1970 to April, 1973; 

(k) numerous details were lacking or conflicting on 
the drawings and specifications and Perkins & Will unreason- | 
ably delayed the answers to field questions and field memos 


and other resolutions to problems in or about 1968 to and 


including 1973; and 


(1) Perkins & Will continuously disregarded its obli- 
gations and failed to perform its role as architect ina 
xeasonably prudent manner in or about 1967 to and including 
1973, while there was no contributory negligence on the 


part of Kidde or Boise. 


ll. As a result of said negligence, the duration 
and cost of the Project were greatly increased, extra work was 
required and done, the contract retention was withheld, the sales 


value of Kidde decreased, and the expense of numerous litigations 


and arbitrations was incurred, causing damage to Boise in the sum | 


of $10,000,000.00. 


AS AND FOR A THIRD CLAIM 

12. The specifications for the Project prepared by 
Perkins & Will represented that Perkins & Will would determine 
disputes between Kidde and the owner, and Perkins & Will purported 
to undertake to determine Kidde's delay claim throughout the 
course of the Project. 

13. On May 19, 1969, at Kidde's office, Perkins & Will 
orally acknowledged that Kidde had been delayed by delays that 
were not Kidde's fault and that the delays represented extra 
costs to Kidde, but stated that Kidde had to wait until completion 
of construction before the effect of the delays on time and cost 
were determined. Said acknowledgment and statement were made 
to induce Kidde to continue construction while making its claim 
against the owner. Kidde and Boise relief on said acknowledgment | 
| and statement in continuing construction in spite of mounting 
delays and costs. Upon the completion of construction an 1973, 
Perkins & Will refused to acknowledge any delay or approve any 


extra costs for delay. 


14. At all times throughout construction of the 
Project, Perkins & Will had agreed to cooperate with and assist 
the owner in the disputes with Kidde and Boise on the claims, 
which agreement was in conflict with Perkins & Will fairly 
determining said disputes and which agreement Kidde and Boise 
did nct and could not learn until November 1973. 

15. As a result of said statements, Boise incurred 
its legitimate and reasonable claim for the costs of delay and 
extra work, incurred expenses in numerous litigations and arbi- 
trations, suffered a reduction in the sales value of Kidde and 


was damaged in the sum of $10,000,000.00. 


AS AND FOR A FOURTH CLAIM 
16. Perkins & Will intentionally and willfully in- 
flicted damages on Kidde and Boise by the following wrongful 
actions: 
(a) ignoring Kidde's construction schedules submitted 
to Pérkins & Will for approval from August, 1968 throughout 
the course of the construction; 


(b) ignoring Kidde's requests for time and price 


adjustments commencing in or about February, 1969 to and 


including in or about December, 1974; 

(c) refusing to fairly determine progress or issue a 
certificate of either substantial or actual completion or 
authorization to pay retention upon the use of the premises 


by the owner in or about May, 1973, the inspection by Perkins 


& Will in September, 1973, or the issuance of a certificate 
of occupancy in September, 1973; 

(d) misrepresenting to the courts in 1975 when it 
discovered an arbitration agreement with its engineers 
and whether it was a party to a proceeding in order to 
delay attempts to recover from the owner for breach of 
contracr; 

(e) failure to approve or to properly consider 
change orders and time and material authorizations; 

(f) failure to inform the owner of its responsi- 
bilities to supply information and working areas pursuant 
to Perkins & Will's design. 


17. As a result of said willful wrongdoing, Boise was 


not paid its legitimate claim for costs from delay and extra work,) 


incurred additional litigation expenses, was not paid its 


retention and was damaged in the sum of $10,000,000.00. 


WHEREFORE, plaintiff Boise requests that this Court 
grant it judgment against defendant Perkins & Will: 

(a) for the sum of $10,000,000.00 in compensatory 
damages; 

(b) for the sum of $10,000,000.00 in punitive 
damages; 

(c) all fees, costs and expenses, including attorneys" 
fees that have been or may be incurred in prosecuting and 


defending claims arising out of said Project; 


(a4) interest from July, 1970, the scheduled completioa | 


date of the Project; 


(e) costs of the proceeding in this Court; and 


(£) such other and further relief as may be just and 


appropriate. 


Exhibit D 


ANSWER TO AMENDED COMPLAINT 


Defendant, The Perkins & Will Partnership, answering 
the amended complaint of the plaintiff herein, by Bernstein, Weiss, 
| Parter, Coplan & Weinstein and by Hart & Hume, its attorneys, 
upon information and belief, alleges as follows: 

FIRST: Denies the allegations contained in 
paragraphs wakbered "1" 0787) 750. 76 NT TB TR TO ea 
e79°, "13", P14", 815", "i6" and “17" of the amended complaint. 

SECOND: Denies knowledge or information sufficient 
to form a belief as to the allegations contained in paragraph 
numbered "2" of the amended compla 

THIRD: Denies the allegations contained in 
paragraph numbered "3" of the amended complaint, except admits 
that The Perkins & Will Partnership is engaged in the practice of 
architecture with offices, among other places, in White Plains, 
/New York and New York City, New York. 

FURTHER ANSWERING AND AS A FIRST COMPLETE DEFENSE: 

FOURTH : The plaintiff is not a real party in 


interest, nor a proper party to maintain this action, and not 


necessary parties have been joined in this action. 


FURTHER ANSWERING AND AS A SECOND COMPLETE DEFENSE: 
FIFTH: The amended complaint fails to state 
claim upon which relief can be granted. 
FURTHER ANSWERING AND AS A THIRD COMPLETE DEFENSE: 


SixTH: The purported causes of action alleged 


in the amended complaint have not been timely instituted and are 
barred by the applicable Statutes of Limitations. 
FURTHER ANSWERING AND AS A FOURTH COMPLETE DEFENSE: 
SEVENTH: The purported causes of action alleged 
in the amended complaint have not been timely instituted and are 


barred by laches. 


FURTHER ANSWERING AND AS A FIFTH COMPLETE DEFENSE: 


EIGHTH: There is no privity between the plaintiff 
or Walter Kidde Constructors, Incorporated and the answering de- 
fendant, and said defendant owes no duty to the plaintiff or 
Walter Kidde Constructors, Incorporated to act without negligence 
in its professional performance. 

FURTHER ANSWERING AND AS A SIXTH COMPLETE DEFENSE: 

NINTH: The plaintiff or Walter Kidde Constructors, 
Incorporated is not a third-party beneficiary of the contract 
between the answering defendant and its client and may not assert 
a claim against said defendant arising out of such contract or 
otherwise. 

FURTHER ANSWERING AND AS A SEVENTH COMPLETE DEFENSE: 

TENTH: The answering defendant was at all times 
mentioned in the amended complaint an agent for a disclosed prin- 
cipal and not subject therefore to the claims of the plaintiff. 

FURTHER ANSWERING AND AS AN EIGHTH COMPLETE DEFENSE: 

ELEVENTH: The subject matter of the amended com- 


plaint and the damages sought therein are the same subject matter 


and damages that the plaintiff has asserted through Walter Kidde 
Constructors, Incorporated in a pending arbitration proceeding 
instituted against the answering defendant's principal, the Mt. 
Sinai Hospital of Hartford, Connecticut, and the plaintiff is 
barred from prosecuting the within action because of a prior 
proceeding pending, because of its election of remedies and 
because it is otherwise estopped. 
FURTHER ANSWERING AND AS A NINTH COMPLETE DEFENSE: 

TWELFTH: The answering defendant, while acting in 
good faith, in its professional capacity as an architect, and in 
naking decisions, determinations and judgments in connection 
therewith, is immune from claim or suit against it by the 


plaintiff. 


WHEREFORE, the dzfendant, The Perkins & Will Partnershig, 


demands that this action be dismissed, with costs. 
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Relevant Portions of Exhibit E: 
DEPOSITION OF ARTHUR A. DORNBUS 


Dornbusch - Direct 


the Plaintiff's counsel in writing that we 

will not make such a motion; the probability 

being that we will make such a motion, but 

that will be determined. 
BY MR. BERGADANO: | 

Q Mr. Dornbusch, are you comaiavel in any way 
with Boise Cascade Corporation? 
A No. 

Q Do you have any connection whatsoever with 
Walter Kidde Constructors, Inc?” 
A ‘No, I do not. 

Q Do you have any connection with Ebasco 
Services? 


A No. 


MR. WILLENKEN: Off the record. 


(Discussion off the record) 


ah Mr. Dornbusch, are you an attorney -at-law? 


Yes; 1 am. 
Q Who are you associated with, if anyone? 


A I am presently Assistant General Counsel to Tele- 


prompter Corporation. 
Q Prior to that? 


A Prior to that, I was Assistant General Counsel to 


Boise Cascade Corporation. 


Q Can you toll me, sir, how Jong you had that 
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Dornbusch - Direct 


job? 

From May of 1972 until January of 1975. 

Q In that capacity, sir, can you give us a 
brief description of your duties? 

A I was one memser of what was originally a four-man 
legal dopartwent, located here in New York, that was 
responsible for all of the legal affairs of Boise Cascade' 
Engineering and Construction group. That group consisted 
of Ebasco Services, Chemico Construction Company, Walter 
Kidde Constructors, W. A. Chester, Inc., and several 

‘ other engineering and construction-oriented companies. 

Q Can you tell me, sir, who the other members 
of that group of Sine peopie moc you 
were there? 

A There was an Ecton R. Manning, @ David R. Almond, 
and a Phillipe A. Schreirer. 

Q Can you tell me who of that group was 

General Counsel for Boise Cascade, if anyone? 
A Well, Mr. Manning was General Counsel for the 
Engineering and Construction group. However, he was an 
Associate General Counsel for Boise Cascade, and reported 
to Boise Cascade Senior Vice Presidents and General 
Counsel, whose name is John Clute. 

Q Is Mr. Clute located in New York or else- 


where? 


No, he is located in Boise, Idaho. 
Q Is that the corporate headquarters? 
Yes, it is. 


Q Sir, are you familiar, do you have any 


knowledge of the acquisition of shares of stock of Walter 


Kidde Constructors, Inc. -- and who for convenience we 
will just call “Kidde” -- by Boise Cascade Corporation? 
MR. WILLENKEN: May I hand the witness 
a document; do you have any objection? 
MR. BERGADANO: Certainly. 
Q (Continuing) First, if you have any 
knowledge. 
A I have some knowledge, an 
Kidde prior to my association with them, but there were 
occasions when I was called upon to refer back to the 
acquisition document. And that would appear that in 
April of 1969, a company called Ebasco Industries, Inc., 
which was a holding company for all of the Engineering 
and Construction group companies that I previously 
identified, was merged into Boise Cascade Corporation, 
which was the survivor corporation. 
Q Were there any documents in connection 
with that transaction that you have just described? 


A Yes, there was an Agreement and Plan of Merger 


dated April 24, 1969. 


Dornbusch - Direct 


Q Is that the document you are holding 
in your hand? 

Yes, it is. 

MR. BERGANDANO: May we have that 
marked, 
(27-page document was marked as Exhibit AD-1 
for identification) 

MR. BERGADANO: Mr. Willenken, since 


we have this document for the first time, and 


I may want to question on it, and I have not 


had an opportunity to read it, I will reserve 

my rights to question on this document until 

I do get a chance to review it. 

MR. WILLENKEN: Do you Weue to take a 
recess here for a few minutes? 

MR. -BERGADANO: No, I would rather 
continue with the witness as far as we can go, 
and then perhaps take a break and continue 
after that, in case there are other docunents 
that have to be reviewed at the same time. 

Q Sir, to your knowledge, was this the sole 
document for the merger of Ebasco Industries, Inc. into 
Boise Cascade Corporation? 

A Well, there was a closing binder. This was the 


Agreement, the principol agreement, but there were 


| Dornbusch - Direct 

MR. BERGADANO: And those are the 
documents I am seeking, Mr. Willenken; the 
docunents that show the actual arrying-out 
of the Agreement and Plan of Merger. 

MR. WILLENKEN: Excuse me, Would 
you happen to know what those would normally 
be? 

MR, BERGADANO: I have no idea what was 
done in this case, except as might be reflected 
in this Agreement which I have not had an 
opportunity to read; and I certainly don't 
know what actually was done, since I was not 
present or a party to any of those transactions. 
Q Sir, do you know of your own knowledge 

whether as a result of that merger the stock of Walter Kidds 
was transferred? 

A I believe it was, but I don't know of my own 
knowledge. I was not theve at the time. 


Q Have you reviewed various documents in 


connection with the planned merger which would give you 


information as to that subject? 
A Generally, yes. 

Q Is that what happened, or did something 
else happen? 


A No, Waiter Kidde was a wholiy-owned subsidiary 


mh 


Dornbusch - Direct 


of Boise Cascade Corporation. 


Q It became -- 


Q -- a direct subsidiary of Boise Cascade? 

Yes, that is correct. 

Q Do you know, sir, when that took place? 
A I do not know for certain. I would have to look 
at the closing binder, but I believs it was in August of 
that year; August of 1969. 


Q Would that be reflected, to your knowledge, 


by any of the docu . in that so-called bound volume? 


A Yes, it should. 

MR. BERGADANO: Mr. Willenken, just 
in case it is not, I certainly want all docu- 
ments relative to the transfer of stock of 
Walter Kidde to Boise Cascade, other than 
the stock certificates themselves, or certi- 
ficate; whatever it may be. 

MR. WILLENKEN: That's pretty broad. 

MR. BERGADANO: I am restricting it 
to the question of the transfer of the stock 
of Walter Kidde to Boiso Cascade, which this 
witness says he believes is included in the 
bound volume, but in this case, it is not. 


MR. WILLENKEN: You are looking for 


proof of transfer. 

MR, BERGADANO: Yes. And if there 
are any side agreements or otler agreements 
in connection therewith, I want copies of all 
agreements. 

MR, WOLLENKEN: I don't know what may 
exist, as far as proof of transfer. As far 
as anything else, we will probably give it 
to you; if we have an objection, we will 
state it when we see it. 


MR. BERGADANO: We want to see, to 


en 


have, whatever may lead to relevant testimony 
or discovery relating specifically to, 
deposition, the question of diversity of 
citizenship. 
Q Now, sir, do you know, how long did Boise 
scade own the stock of Walter Kidde? 
Until February 2nd, 1975. 
Q Do you know what happened to the stock of 
Walter Kidde which was owned by Boise hecadat 
A At tkat time it was sold to A. M. Kinney, Inc., 


an engineering company with offices in Cincinnatti, Ohi-. 


Q Do you know, sir, if between August 196» 


and February 2nd, 1973 Boise Cascade owned all of the 


stock, all of the outstanding shares ot Walter Kidde? 


Dornbusch - Direct 


A Yes, it did. 

Q | vo you know, sir, whether there was more 
than one type of share, one class of shares of Walter Kidde 
A I believe there was only one class of shares. 

Q Was that common stock, to the best of your 
knowledge? | 
A Yes, it was. 

Q There was no preferred stock? 


Not to my knowledge. 


Q _ There was no voting and non-voting stock? 


Not to my knowledge. 

MR. BERGADANO: I woele like, Mr. 
Willenkei, in the event that there are any | 
documents showing more than one class of 
stock or more than one type of stock, what- 
ever there is on hat subject, which would 
indicate the type of stock which Walter Kidde 
had issued; and if it was owned other then 
by Boise Cascade, from August 1969 on, 1 
would like to know who owned any of the 
stock, other than Boise Cascade. 

MR. WILLENKEN: I believe the witness 
has testificd, but if there is anything that 
shows otherwise -- 


MR. BERGADANO: That is exactly what 
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I am saying. Otherwise, I assume this witness, 
as former Assistant Counsel of Boise Cascade, 
would nave mowledge of that subject, and he 
is testifying from his own knowledge and from 
documents he reviewed during the time he held 
that position. 
THE WITNESS: Yos. 
Q Sir, you said on February 2nd, 1973, 
Boise Cascade sold the stock of Walter Kidde to the A. M. 
Kinney Company? 
i Yes. 
Was that pursuant to an agreement? 
it was. 
Was that agreement in writing? 
it was. 
MR, BERGADANO: Can we have a copy of 
agreement? Mr. Willenken, I want the 


copy of the agreement, please. 


MR, WILLENKEN: I believe you've 


got it. 

Q Would you 19k at this, sir, and tell me, 
if that is, to you. .nowledge, a full and complete 
the agreement you have referred to? 

Yes, it is. 


Q Without deletions or anything else? 


I ask you to look at the whole thing. 
(Refers) Yes, it is complete. 
MR. BERGADANO: I ask this be marked 
for identification. 
(14-page saipanaial was marked as Exhibit AD-2 
for identification) 
Q Do you know, sir, whether aside from 
Boise Cascade and A. M. Kinney, Inc there was any other 
party to this Agreement, which seems to recite the agree- 
ment as being solely between those two parties? 
A That is correct. It was solely eter those two 
parties. 
Q Do you know, sir, whether there was any 


agreement between Walter Kidde and A. M. Kinney, other 


than this document, relating’ to the matters involved in 


this Agreement, now AD-2? 
A There was no such agreement. 

Q Agreement or any other document? 

Other document, no. 

Q Were there any other agreements or docu- 
ments between Walter Kidde and Boise Cascade referring 
to the matters which are involved in Exhibit AD-2? 

A There may have been. There may have been some 


internal memoranda regarding the decision to sell the 
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company. I don't recall specifically if there were. 

MR. BERGADANO: And 7 will call for 
the production of those documents. 

MR. WILLENKEN: If they relate solcly 
to the decision to sell, I don't see they 
are related to the diversity question, but 
we will have to look at them and see. 

MR. BERGADANO: Mr. Dornbusch naturally 
is not trying to state other than his present 
recollection, and as a lawyer, carefully, he 
-ts saying what he believes they were; and, 
of course, like all of us, his memory may 
not be perfect. i! am not faulting him for. 


jt if it should turn out not to be perfect. 


Q You said, sir, as far as you may recall, 


there may have been some internal memoranda concerning the 


decision to sell the stock. Were there any other legal 
documents? And as a lawyer, I think you kuow what I am 


referring to. 


A Yes. No, there were not. 


Q Were there any other legal documents in 


connection with the sale which is referred to in this 


Agreement, AD-2, other than the physical transfer or the 


legal transfer, I should say, of the stock of Walter Kidde 


to the A. M. Kinney Company? 
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A No, there were not. Oh, wait -- may I correct 
that answer? 

Q Please do. 
A I think there was a letter agreement, regarding a 
temporary lease of office space between Kinnoy and -- well, 
between either Kinney and Kidde, and Boise Cascade. 
We did have an interim agreement wherein they were allowed 
to use a portion of the existing Kidde offices, which were 
leased by Boise Cascade. And I believe that that was in 
writing. te 

Q Aside from that, sir, do you know of any 
other agreement, or were there any other legal documents 
im connection with ‘ia matters involved in the Agraement 
which has now been marked as /D-2? 

MR. WILLENKEN: Excuse me. I think 

we all understand what you mean, but I have 

to object to the form of the question, simply 

because at some future point we could get 

into an argument over what is a legal docu- 

ment. Our intentions are not to do that, but 

Just 30 “> 

MR. BERGADANO: " *n I say "legal docu- 
ment," I think we all understand I am not 
talking about a simple internal memorandum, 


but something that has binding legal effect 
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on one or more parties, executed by the 
party or parties involved. And with that 
definition, I think you understand clearly 
what I mean. 
No, there were no other legal documents, as defined. 
Q Were there ever. any assignments, to your 
knowledge, of anything between Walter Kidde and Boise 
Cascade? , 
MR. WILLENKEN: You are referring 
now to «-- 
MR. BERGADANO: Talking ebout an 
assignment, as that i ommonly understcad 
among lawyers. 
No. 
Q Were there any transfers made by Walter 


Kidde? 


A I'm not sure I understand what you mean by a 


transfer. 

Q Well, other than by legal assignment, 
physical transfer, something less than a formal assignment 
of a document of any of Walter Kidde assets, claims, or 
anything of that nature. And I am speaking -- well, first 
let's keep it broad, and then I will narrow it. 

A Well, other than is defined in the Agreement which 


we produced, the February 2nd Agreement, there were none, 
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Q Up to the present time, or at least up 


to the time you left? 


A 


That is correct. 
Q And I believe that was in 1975? 
Yes, in January of '75. 

MR, BERGADANO: Mr. Willenken, if 
there are any such documents, since I asked 
of the witness! knowledge and he may not have 
knowledge, I ask for the production of those 


documents; or, if there are none, I would 


like a statement in writing by counsel to the 


effect that there are no other documents and 


any claims or choses in action which Walter 


Kidde had against anyone; and even more 


specifically as relates to the matters in 
issue in this case. 
I would like to get either the docu- 


ments or the written statement that there are 


no such documents as soon as possible in a 


reasonable way. 

MR. WILLENKEN: Sure. 

MR. BERGADANO: Keeping in mind that 
the Judge gave us only until March lst. 


MR. WILLENKEN: I understand. No 
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this action. 

MR, WILLENKEN: I don't see how that 
would be relevant, but we'll take a look 
and see what we can find that might be rele- 
vant in the slightest or refer to the 
diversity question, or the matter of who 


owns the claim. 


MR. BERGADANO: And anything that 


might lead to anything that is relevant in 

accordance with the Federal Rules in cases 

-concerning discovery in Federal actions, or 

actions in Federal Courts. 

Q Do you know, sir, whether the Board of 
Directors and each member thereof tendered his resignation 
at or about the time of closing; and when I say Board of 
Directors, I am talking about Walter Kidde? 

A Yes, I do know the resignations were all resig- 
nated and I was responsible for collecting them all. 

Q Were they directed to the Kinney Company? 

Yes, they were. 

Q Do you know if those resignations were 
accepted by the Kinney Company? 

A I don't know. 
Q Do you know, sir, whether any new directors 


were elected or appointed for Walter Kidde? 


Siena ie 
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1 ‘ 
A I don't know. 


2 

MR. BERGADANO: Mr. Willanken, can 
you ascertain that? 

MR. WILLENKEN: I certainly can. 


Q Do you know, Mr. Dornbusch, whether there 


3 
4 
5 
6 


were any Resolutions by the Board of Directors of Walter 
Kidde before or after February 2, 1973 which in any way 
related to any claim or claims which Walter Kidde had or 
Claimed that it had, in connection with the job known as 
the Mt. Sinai Hospital of Hartford, Connecticut? 
A Yes, I am aware of at least two Resolutions subse- 
quent to February 2, 1973, that would have pertained to that 
claim, along with other claims. 

Q Do you know what those Resolutions were, 
the substance? 
A There was a Resolution, I believe it was passed 
late in 1973, making me a Vice President of the corporation 
for certain limited purposes, one of which was to take 
care of the claims that were referred to in the Purchase 
Agreement. And then there was a subsequent Resolution 
upon my leaving Boise Cascade, giving the same title and 
responsibilities to the person who relieved me of those 
duties, an attorney named Tom Gonser in Boise, Idaho. 

MR. BERGADANO: Mr. Willenken, I call 


for the production of those Minutes along with 
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responsibilities that remained Boise's concern under 
this February 2nd Agreement; that the Resolution electing 
me Vice President was so limited it probably referred to 
the particular pdragraph in the February 2nd Agreement. 

Q Did you handle some of the legal aspects 
of Walter Kidde in connection with this transaction referred 


to in Exhibit AD-27 


MR. WILLENKEN: Are you talking now 


just about participation of some sort in the 

sale? 

MR. BERGADANO: In his capacity as 

Assistant General Counsel and as a lawyer. 

Yes, I did. 

Q Do you know, sir, whether Walter Kidde was 
a New York corporation at all times? 

A Yes. 

Q Do you know, sir, to the extent of your 
last knowledge, whether Walter Kidde continued legally as 
a corporation? 

A Yes, I believe it did. 

Q It was not dissolved legally? 

Not to my knowledge. 

Q Do you know whether it is still a legal 
entity to this day? Of course, I understand I am asking 


you something after you left, and I understand also I am 


calling for a logal conclusion. 
A I have no information to the contrary, no. 

Q Do you know, sir, who the Directors of Waltar 
Kidde were subsequent to February 2, 19737? 
A No, I do not. 

Q Do you know who the officers of that compan 
were subsequent to that date? 
A I don't know all of them. I know that a Mr. 
Walter Connolly remained as either a Vice President of 
Kidde, or a Senior Vice President of Kidde. And that at 
one point in time, subsequent to February 2, 19735, & 


Joseph R. Healey was appointed Vice President of Kidde. 


Q 


President from and after February 2, 1973; someone filling 


that o 3? 
A I believe they did, but I'm not certain. 

MR. BERGADANO: Mr. Willenken, I 
would like from you or counsel for the Plain- 
tiff a statement in writing as to who the 
President and officers of Walter Kidde were 
from and after February 2, 1975. 

MR. WILLENKEN: Well, to the extent 
we have that information. 

MR. BERGADANO: Of course. 


MR, WILLENKEN: I will be glad to give 
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is limited to Mr. Dornbusch's experience. 
We are not making a representation that either 
Boise or Kidde always used that system. 
MR. BERGADANO: No, except -- 
MR. WILLENKEN: It may well have. 
MR. BERGADANO: -- except to the 
extent you recall Mr. Sawyer said that was 
their normal practice, to save other types 
of copying, which would appear to be a sensible 
practice, or their practice. And whatever the 
document shows will show, of course. 
THE WITNESS: My secretary does not 
like carbon paper. 
Q Do you recall, sir, when you were appointed 
Vice President of Walter Kidde, as you have testified to, 
or approximately? 
A Approximately it would have been late -- well, 
either late '73 or very early in '74, 
Q Other than the people that you have men- 
tioned as being officers of Walter Kidde, from ‘and after 
February 2, 1973, do you know the names of any other officer? 
A No, I don't. 


Q Do you know, sir, whether there were in fac 


any other officers other than those you previously men- 


tioned, from and after February 2, 1973? And, of course, 
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I am speaking of Walter Kidde, 
A I don't know. I would think that there were, 
but I really don't have any knowledge. Oh, wait -- as I 
think about it. The Resolution that I received was 
Certified to by a corporate secretary, whose name I believe 
was -- I believe it was a woman, whose last name was 
Reuters, something like the news service, and whose first 
initial was probably an M. 

Q Do you know, sir, whether Ms. Reuters 
was in Cincinnatti or elsewhere? 
A Yes, in Cincinnatti. 

Q Do you know, sir, whether at any time other 


#ha wnat £4 #anA hs . * 
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mentioned before, Boise Cascade ever made a claim against 


The Perkins and Will Partnership arising out of the Mt. 
Sinai Hospital job in Hartford, Connecticut; other than 
this one? 
A Other than the lawsuit and the correspondence 
that I have referred to earlier, I'm not aware of any> 
MR. BERGADANO: Mr. Willenken, if 
there is any such document or documents, I 
ask for the production of those documents. 
So we are clear, there are two cate- 
gories, and Ithink you understand: one is 


any claims asserted by Walter Kidde directly 


- 


& 


nad 
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' against The Perkins and Will Partnership, arising 
out of the Mt. Sinai job; and the other 
category is any claim or claims asserted by 
Boise Cascade against The Perkins and Will 
Partnership, arising out of that job or in 
connection with that job; other than this 
lawsuit. — 
: And so we don't have any disagreements 
‘as to what I mean, I am not talking about the 
claims made by Walter Kidde against the Mt. 
Sinai Hospital directly. I am talking about 
direct claim against The Perkins and Will 
Partnership. 
Q Do you know, sir, whether Walter Kidde 
at any time delivered any powers of attorney to anyone to 
ee any claims on its behalf arising out of the Mt. 
Sinai Hospital job? 


A I don't know. 


MR, BERGADANO: Mr. Willenken, if 


there are any such powers of attorney -- and 
Mr. Dornbusch, just so we will make it as 

broad as we can -~ any memoranda or letters 

of authority, or anything in writing, authoriz- 
ing anyone else other than Walter Kidde to 


prosecute any claims which Walter Kiddo had, 
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or daimed that it had, arising out of the Mt. 
Sinai Hospital job. And, Mr. Willenken, I 
ask for the production of any such documents. 
MR, WILLENKEN: All right. 
Q Sir, do you know whether Boise Cascade 


has prosecuted any claims which Walter Kidde had in connec- 


tion with any of the jobs referred to in Exhibit AD-2 in 


the name of Walter Kidde? 

“wR. WILLENKEN: I'm not sure I under- 
stand the questicn. 

wR. BERCADANO: There are at least two 
references in £xhibit AD-2, one of which is 
containec on page 7, Paragraph 11, which states 
in pert: “Ail existing and future claims by 
and ageinst Kicce arising out of the work 
performed by Kidde end/or its subsidiaries 
and joint ventures, prior to the time of 
closing of the sale; and all existing and 
future claims and assessments against Kidde." 
And I will skip down a little bit -- I'112 
just read the whole thing and make it simple. 

“The following assessments against 
Kidde in any monner or for any cause arising 
out of the business, affairs, and operations 


of the business of Kidde and/or its 
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subsidiaries and joint ventures -- 


MR. WILLENKEN: Excuse me, but I 
understand what you're referring to. My 
problem is was the question directed -- 
perhaps it is just a matter of asking two 
questions: Were any claims prosecuted? 

Is that what you are asking? 

MR. BERGADANO: Yes. 

MR. WILLENKEN: Or if they were, in 
whose name were they prosecuted, 

MR. BERGADANO: So we have the refer- 
ence, in at least two places in Exhibit AD-2 
it states all claims by and against Kidde 
shall be prosecuted or defended in the name 
of Kidde. In other words,“in the name of 
Kidde ,"' is an exact quote. 

And my question to Mr. Dornbusch is 
does he know of any claims of Kidde referred 
to in Exhibit AD-2 which Boise Cascade prose- 
cuted in the name of Kidde? 

MR. WILLENKEN: I will let the witness 
answer but I object to the forn. 

Yes, I do. 
Q Can you describe them for us, and tell us 


what they are? 
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A I can't tell you for suro which ones were prose- 
cuted in that name, but I know there were some prosecuted 
in the name of Kidde. 

Q Are there any documents, to your knowledge, 
concerning this subject matter? 
A Well, there is a file on most of those clains. Most 
of those claims became lawsuits or unica einai as the 
case may be; and there is, you know, a fairly extensive 
file on each one. I can tell you what our policy was, if 
that's helpful. 

Q Tell us what you can on the subject, and I 
will put my request for documents we the record. 
A Generally, it was our policy to use Boise's name 
in lawsuits whenever it was legally permissible to do that. 
That was part of an informal understanding we had with 


Mr. Kinney; that is, although we had the legal right to 


use the Kidde corporate name where it was required that 


we do so to prosecute the litigation, or to defend liti- 
gation against the company, we would use the Boise name 
whenever possible so as to minimize the effects on good- 
will of Walter Kidde. 

a Was that both for the prosecution of claims 
and the defense of claims as relates to Walter Kidde? 
A Yes. To the extent that we had any control over 


defense. ‘YJusually the plaintiff would name one oT the 


Dornbusch - Direct 


other. Sometimes they would name both. 

Q You use the expresion, "legally permissible’ 
in your answer as to prosecuting claims of Kidde in the 
name of Boise Cascade. Can you tell us what you mean by 
that phrase? 

A Well, for example, most of the claims were contract 
clains and if there was a prohibition on assignment of 

the contract, rather than get into that kind of a problem 
that would not be related to the merits of the claim 
itself, we would just bring the claim in the name of 
Kidde. “If, on the other hand, the contract could be 
essigned, or they were silent on it, we wouldprobably 
style the action "Boise Cascade Corporation, succossor 

in interests to Walter Kidde Constructors," versus whoever 
the defendant would be. 

Q Do you know, sir, of your own knowledge, 
whether there was any prohibition in the contract docu- 


ments relating to the Mt. Sinai job inasfar as Walter 


Kidde was concerned, prohibiting assignment of that 


contract or anything in connection with that contract? 

I'd have to refer to the contract itself. As I 
recall, it was a very volwiinous contract. 

Q Well, sir,. Iwill show you a portion of the 
General Conditions, which were previously marked as 


Exhibit AS-3 on the exmination of Mr. Sawyer in this 
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in case I didn't. If it's a repeated item, 
it will be covered by the prior one. If it's 
not, then I call for those documents. 
Q Sir, do you know whether at any time, befor 


or after February 2, 1973, Walter Kidde ever authorized 


or approved the prosecution of any claims which Walter 


Kidde had in the name of any other party, whether it be 
Boise Cascade or anyone else? 

A Oh, I was trying to get the difference between 
that and the first question. 

Q This is inclusive of Boise Cascade, but 
not limited to Boise Cascade, as was my prior question, 
A I'm not weave of any. 

MR. BERGADANO: If there are any 

such documents, Mr. Willenken, I call for 

‘their production. 

MR. WILLENKEN: To the extent that 
would have them. 
MR. BERGADANO: To the extent they 

are available to the Plaintiff, whether in 

its possession and control or available to 

it. 

Q | Do you know, sir, whether at any time 
Walter Kidde executed or caused to be executed any docu- 


mont agreeing to the providons of this Agreement, Exhibit 
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AD-2, insofar as it refers to any claims by or against 
Walter Kidde? 
MR. WILLENKEN: I have to object to 
the form again. We are getting into sort of 
a fuzzy area here as to -- and I don't want 
to -- whether or not the approval of the 
parent companies is the approval of Kidde. 
I don't mean to argue it one way or the 
other. | 
MR. BERGADANO: We understand that's 
a legal issue. 
MR, WILLENKEN: Okay. 
(Pending question was read back by the reporter) 
I don't know. 
MR. BERGADANO: Mr. Willenken, if 
there are any such documents, I call for their 
production. 
MR. WILLENKEN: Yes. 
Q Do you know, sir, whether Walter Kidde 
time joined in this Agreement, Exhibit AD-2? 
A I know for a fact thet they did not while they 
were -- I know for a fact they did not prior to February 
2, 1973. I don't know what might have been done internall 
with that compony after that date. 


Q To your knowledge, sir, was any document 
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of that nature ever given to Boise Cascade by or on 
behalf of Walter Kidde? 
A No. 

Q "No" you don't know? 

No, to my knowledge, there was not. 

Q To your knowledge, sir, was Boise Cascade 
at all times a Delaware Corporation? 
A Yes. 

Q | With its principal place of business in 
Boise, Idaho? 
A Yes. 


And other places of business in various 


Do you know, sir, whether Boise Cascade 
ever. dbeeined a Certificate from the Secretary of State 
of the State of New York to do business in the State? 

A I don't know. 


Q Do you know, sir, what the words used in 


Exhibit AD-2, "Kidde Folios," followed by a series of 


Arabic numbers, means? 

A Yes; it was Kidde's way of identifying a particu- 
lar job, when a matter of new business came in to the 
office, they would open & folio on it; sort of equivalent 


of saying a file number. 
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Q Or job number, or some designation to 


identify a particular job; is that what you are saying? 


A Yes. And they would use that to record the amount 


of time. 

Q Do you know if 1588, Walter Kidde, referred 
to the Mt. Sinai job in this case? 

A Not without looking at the document. 

Q If you look at Exhibit AD-2, page 8, 
Paragraph 12-(a). 

A Yes. (Refers) Apparently that was the folio 
number for the Mt. Sinai Hospital Project. 

Q To the best of your recollection, sir, 
and subject to the writings themselves, do you know what 
claim or claims, if any, were made in that correspondence 
that you referred to earlier that you received and sent 
with respect to The Perkins and Will Partnership and the 
Mt. Sinai job? 

A I really don't have a specific enough recollection 
to know. I primarily remember sending something to then. 

I really have virtually no recollection as to the subject 

matter. 

Q Do you recall approximately, sir, when 
that correspondence took place? Again, subject to the 
correspondence itself. 


A Yes. It would have been some time between June of 
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claims with reference to the Mt. Sinai job? 
MR. WILLENKEN: I don't understand 
how this has to do with diversity, even 
remotely, Mr. Bergadano. 
MR. BERGADANO: Kidde is making claims, 
first of all, as you know. The rule in actions 
in the Federal Court is that you can have 


discovery of anything that might even lead 


to discovery of anything. I am not trying 


to particularize it as we go along, but first 

I have to know what the witness knows to find 

out what there is t'.at leads to diversity. 

I am not asking about the clains themselves. 

MR. WILLENKEN: If you ask the witness 
what he knows about the claims themselves, you 
are asking about the claims themselves. 

Q Can you tell us what you learned as to 
who claims were being made against by Walter Kidde arising 
out of the Mt. Sinai job? 

A Yes. The-- Kidde had claims against both the 

Mt. Sinai Hospital, against The Perkins and Will Partner- 
ship; against a prior -- a contractor who had done some 
previous work on the site before Kidde arrived. I think 
those were the three parties that Kidde had direct claims 


against as a result of the project. As opposed to counter- 
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claims against subcontractors, or various specific phases 
of the work. 
Q Limiting yourself, sir, to claims by 
Walter Kidde against the architects, The Perkins and Will 
Partnership, were there any documents that you saw or had 
which asserted a direct claim by Walter Kidde against The 
Perkins and Will Partnership arising out of the Mt. Sinai 
job? 
MR. WILLENKEN: We have been over 
this before, I think. 
MR. BERGADANO: He has now stated they 
had three categories of claims. 
MR. WILLENKEN: You asked before for 
any documents, -- 
MR. BERGADANO: Now he testified he 
knows of three different kinds of claims 
and I am restricting it. The witness testi- 
fied there were claims against the architects, 
The Perkins and Will Partnership. 
MR. WILLENKEN: I think you asked for 
documents of that nature. 
MR. BERGADANO: Yes, but now he tes- 
tified he has some knowledge. 
MR. COPLAN: He is also talking about 


a different period of time. Now he is talking 
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about 1972. 

THE WITNESS: When I first learned. 
WILLENKEN: All right. Fine. 

Q you tell us about that subject, Mr. 
Dornbusch? 

A Well, even beginning back in May or June of ‘72, 
there was already 4 fairly voluminous file on this subject, 
and it wasn't broken down as I have just described it. 

That was my own breakdown in my mind as to the three 
categories of parties. But interspersed within the same 
memorandum, there would be references, usually to both 
Perkins and Will and the Hospital, and sometimes also to 
this third party, this contractor who had done some site 
work. 

Q Do you recall seeing any document or docu- 
ments which related to any clair or claims specifically by 
Walter Kidde gainst The Perkins and Will Partnership, 
direct claims between those two parties, going from 
Walter Kidde against The Perkins and Will Partnership? 

A Yes. There were many documents. You know, I 
can't -- Iean't recall any specific document. 
MR. WILLENKEN: We have a problem 
with interpretetion again. Do you mean 
documents which Kidde perhaps wrote or 


delivered to Perkins and Will? 
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Q Any documents which assert a direct claim 
by Walter Kidde against The Perkins and Will Partnership, 
as opposed to any documents which refer to claims against 
the Hospital with the architects as the Hospital's repre- 
sentative. 

A There were such documents. I know a number of them 
would have been correspondence between either people at 
Kidde, or between my office and our counsel. But -- and 


the two subjects would usually be discussed in the same 


document; but it was always from the very beginning our 


understanding that we had claims against both the architect 
as architect, and the architect as representative of the 
Hospital, and the Hospital itself. 

Q Do you know how fer back those documents 
extended, starting from the time you went to work, as you 
say, in 1972? 

A They existed at that time. I'm not sure just when 
the claims were first made. My best recollection is that 
it was shortly after the project got underway. And I 
guess that date is -- 

MR. BERGADANO: I believe I have 

covered that before, but I want any documents 

testified to which would indicate a direct 

claim by Walter Kidde against The Perkins 


and Will Fartnership arising out of the 
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is one class. 
MR. BERGADANG: You represent that? 
MR. WILLENKEN: That is what we 
found. I have no personil knowledge other 
than we checked and that was what we found. 
Q “our testimony was to your recollection 
there was only one class of stock of Walter Kidde? 
A That is correct, yes. 
Q And that all of the issued and outstanding 


shares of stock, other than possibly Treas ry stock, was 


owned by--Boise Cascade? 


A That is correct, yes. 


Q Up until February 2, 19737 


Q At which time that stock, all of it, 
eycept the Treasury stock, was sold to A. M. Kinney; 
correct? 
A Well, the entire company was sold to A. M. Kinney, 
and it would have included Treasury stock, if any. 

Q The Agreement as to between shane companies 
is marked Exhibit AD-2? | 
A Yes. 

Q And, of course, it speaks for itself as to 
what was sold? 


A Yes. 
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MR, BERGADANO: The fourth category, 
Mr. Willenken, any docunents, intcrnal memo- 
randa, regarding the decision to sell the 
compaiy; the company being Walter Kidde. Do 
you have any such documents? 

MR. WILLENKEN: No. We have not found 
any, other than, of course, the Agreement 
that you have seen. I don't know if you calli 
that internal documents, what-not. 

MR. BERGADANO: You.are not saying 
there were none; you are merely saying you 
have found none? 

MR, WILLENKEN: I am saying we looked 
and we could not find any. That's what I am 
‘saying. Other than enything which we are 
preserting to you, and I don't think anything 
of that falls in that category; but if it 


does -- 


MR. P™RGADANO: We will pass that for 


a moment. 

The next is documents or statements 
in writing by counsel to the effect there are 
no other documents and no ieetennents of any 
claims, which claims or choses in action 


Walter Kidde had against anyone; and more 
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specifically as it relates to matters in 
this case. : 

MR. WILLENKEN: Again, having looked 
and made a search, and having had Boise 
Cascade make a search, I know of no document 
which indicates an assignment by Kidde to 
Boise of any claim other than anything that 
you might have. 

| MR. BERGADANO: When you say might 
have, you are talking about Exhibits AD-1, 
AD-2? 

MR. WILLENKEN: What I am doing is I 

am trying not to characterize. 

| MR. BERGADANO: I understand that. 
But you mean other than has been presented on 
the examination of My. Dornbusch? 

MR, WILLENKEN: That's correct. Other 


than anything to that effect, which you may 


or may not characterize’ that way; and I don't 


really en to get into it for the purposes 

of discovery. We have found no assignment. 
MR, BERGADANO: By Kicds to anyone? 
MR. WILLENKEN: By Kidde to anyone. 
Now, what they may have done that we 


don't know about that may have or may not 
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Q Sir, how long were you a Director of 
Walter Kidde Constructors, Inc. 

A I don't recall because I'm not sure when I was 
elected, but -- 

Q How long after the date of this meeting, 
February 2, 1973? 

A I would think that I resigned immediately thereafter. 

Q There is an undated resignation among 
these papers -- I'm sorry -- it's dated February 2, 11:45 
P.M. by you. 

A That's it. 

Q That is your signature on that resignation? 

Yes, it is. 

Q As part of Exhibit AD-3, Mr. Dornbusch, 
there is a copy of a Resolution of Walter Kidde Constructors 
Inc., a New York Corporation. Is Walter Kidde Constructors 
Inc., the same corporation as Walter Kidde Constructors, 
Incorporated, spelled out? 

A Yes. The new ownership made that name change. 


Q It was just a change of name? 


Q But both names refer to the same corporate 
entity, I take it? 
A That is correct, yes. 


Q This copy .f the Resolution is Certified 
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by M. L. Ruter. Do you know who Mr. Ruter is or was? 
A I belicve it's awman, J believe she's the Corporafe 
Secretary, whon I misidentified the last time as Mrs. 
Reuters. 

Q And she really 4s part of the Kinney opera- 
tion, rather than Boise? 
A Yes, she has her offices in Cincinnatti. And I 
have never met the woman. 

Q Do you know, sir, how long Mr. Gonser was 
an officer of Walter Kidde? 
A To my best knowledge, he still is. He was elected 
to replace me when I left Boise's employ in January of 
175, And i know that he is still with Boise Cascade 
Corporation. I assume that -- . 

Q My reiding of this copy of this Resolution, 
which is the next-to-the last page of this sheaf of 


documents marked Exhibit AD-3, caused me to ask whether 


he was reelected or there was a further Resolution -- 


or appointed, I should say, as a Vice President; since 
this Resolution says that in any event, Mr. Gonser under 
this Resolution was not to serve beyond October 31, 1975. 
A I have no knowledge. ; 

Q There is a reference in this Resolution, 
Mr. Dornbusch, to a letter dated October 28, 1974, signed 


by Mr. Gonser on behalf of Boise Cascade. Do you have a 
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copy of that letter? 


A 


nes 

MR. BERGADANO: Mr. Willenken, it 
is apparently an indemnity agreement of some 
kind that is referred to in that Resolution. 
(Mr. Willenken refers) 

THE WITNESS: We don't have that 
with us. I don't know if we have it or not. 

MR. BERGADANO: Could you arrange to 


get a copy of that for me, since it-is 


apparently Boise's letter, and I assume they 


would have a copy in their own records. 
MR. KINNEY: What is the date of 
that letter? 


MR. BERGADANO: It's referred to in 


this copy of the Resolution as being dated 


October 28, 1974, signed by Thomas H. Gonser, 
as Associate General Counsel and Assistant Secre- 
tary of Boise Cascade Corporation. Apparently 
it's to A. M. Kinney, Inc. 

This Resolution says it is to hold 
Kinney harmless for any liability or loss 
arising from any acts or omissions by Mr. 
Gonser as Vice President of Kidde during 


his tenure as such Vice President. 
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given to us today by the reporter, an item 

of any documents in connection with the closing 
that Mr. Coplan referred to, and you were going 
to respond to it. 

MR, WILLENKEN: The witness was saying 
off the record that the closing documents that 
he thought we were referring to previously 
were the closing documents on the merger. 

MR. BERGADANO: Of Ebasco into Boise 
Cascade? 
es MR, WILLENKEN: But in any event, it 
is my understanding «nat the so-called closing 
documents -- if that's the appropriat phrase 
on the sale of Kidde to A. M. Kinney by Boise -- 


is simply endorsed stock certificates. 


MR. BERGADANO: Other than the Agree- 


ment AD-2? 

MR. WILLENKEN: Right. 

MR. COPLAN: Off the record. 
(Discussion off the record) 

MR. BERGADANO: I think we were off the record, Mr. 
Willenken, if not, we will simply have a 
repetition of it, when you handed me the 
copies of the stock certificates; and I 


think you indicated -- either on or off 
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the record bofore -- that other than AD-2, the 

only other documents in connection with AD-2 

were these two stock certificates, of which 

you have given me copics. Is that correct? 
MR, WILLENKEN: . That's correct. And 

apart from what the witness mentioned, also 

off the apa as to the resignations which 

are part of AD-5. 

MR. BERGADANO: Right. 
MR. WILLENKEN: Yes. 

Q I notice, Mr. Dornbusch, there is an 
assignment on the back of each of these copies of the 
stock certificates which are, as we cull it, signed in 
blank. Do vou know if that was ever filled in above the 
signatures? 

A (Refers) I have nover seen a copy that was filled 
in. 

Q Do you know if those certificates were 
delivered to A. M. Kinney as part of the transaction 
reflected in Exhibit AD-2? 

A Yes, they were. 


Q They were physically delivered, I assume? 


MR. BERGADANO: Let's have these 


markod as AD-4(a) and AD-4(b). 
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(Stock certificates were marked as 
Exhibit AD-4(a) and AD-4(b) for identification) 

MR. BERGADANO: We were to get a state- 
ment, Mr. Willenken, in writing as to who the 
President and officers of Kidde were from and 
after February 2, 1975. I take it that 
would be other than as now reflected in 
Exhibit AD-3. Could you give me a listing 
of that? 

MR. WILLENKEN: As of January $, 1973, 
which is what we have; this gives you that 


information. Schedule A and B, I think, 


answers that question, up untii that time, at 


(Mr. Bergadano refers) 

MR. BERGADANO: Can we have this 
letter, dated January 8, 1975, which is two 
pages, and two schedules as annexed thereto, 
marked as one Exhibit. 

MR. KINNEY: There are two different 
dates. 

MR, BERGADANO: One Schedule A, has 
the date 5/17/74; the other Schedule A has 
the words "1973" typed in under the words 


"Scheduls A." 
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(Two-page letter with two Exhibit A page 
attachmonts was marked as Exhibit AD-5 for 
identificatio) 

Q Mr. Dornbusch, looking at Exhibit AD-4, 
the copies of the two stock certificates, I notice that 
one certificate, which is for 17,380 shares of capital 
stock, is dated October 20, 1969. Is that when Boise 
Cascade first became an owner of the stock of Walter Kidde 
Constructors, to your knowledge? 

A Well, the merger of Ebasco into Boise was accom- 
plished in August of 1969. And apparently this would 
appear to be the first stock which Boise acauired, yes. 

Q This other certificate, AD-4(b) is tor 
275 shares -- and incidentally, the first certificate 
has Number 154; this second certificate I am referring 
to is Number 155 -- and this one is dated June 18, 1971. 
Can you tell me how that came about, if you know? 


A I don't know. 


Q Do you know why they issued another 275 


shares to Boise Cascade? 
A No. 

Q You made reference the last time to some 
correspondence, Mr. Dornbusch. Were you able to locate 
that correspondence which had to do with the assertion 


of any claims on the part of Walter Kidde against The 
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Perkins § Will Partnership arising out of the Mt. Sinai 
job. You said you had some personal files. 

A I recall having assigned some letters to The 
Perkins and Will Partnership in 1973, and I did search ny 
personal correspondence file, and I found some letters. 

MR. BERGADANO: Mr. Willenken, do 
you have copies of the correspondence? 

MR. WILLENKEN: I am giving you -- 
we are trying to comply in the broadest sense. 
It's not very clear what is a claim and what 
is not a claim. In the broadest sense, we 
are giving you these. These are not all Mr. 
Dornbusch's letters, but you can question him 
on those. 

(Mr. Bergadano refers) 

MR. WILLENKEN: Also, you might or 
might not want to take a look at that (indi- 
cating). 

(Mr. Bergadano refers) 

MR. BERGADANO: Is that all one docu- 
ment, Mr. Willenken? 


MR. WILLENKEN: Yes, that's one docu- 


MR. BERGADANO: Are you contending that 


this is a claim against -- 
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MR. WILLENKEN: I am trying to avoid 


contending what is a claim and what is not 4 
claim, and what is against whom and by whor, 
and trying to give you anything that may or may 
not fit into what you have requested. If 
it's an issue, we can argue about it later; 
if it's not an issue, we are giving you the 
documents and we don't have to get involved 
in characterizing them. } 

MR. COPLAN: Off the record. 

(Discussion off the record) 

MR. WILLENKEN: While you are looking 
at those, these sre cther documents that may 
or may not be considered claims. 

MR. BERGADANO: By Kidde against the 
Defendants in this case; that's all I'm 
talking about. I am not telking about things 
that were clearly claims by Kidde against the 
owner, 

MR. WILLENKEN: Without trying to 
fight the battle now, I don't know. that 
those documents you are looking at, whatever 
they may be, are by Kidde as opposed to by 
Boise. 


MR. BERGADANO: First I say by Kidde, 
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and then I also say by Boise against the 


architects, and we know that's the Defendant. 

MR. WILLENKEN: I appreciate what 
you are looking for, but I don't know that 
there is a distinction. You may argue therc 
is a distinction if you like, but those are 
the documents. And here are also the docu- 
ments (indicating); these are the documents 
which one may or may not refer to as claims. 
Whether or not they are by Kidde or by Boise, 
or by both, is a distinction that -- 

! , KINNEY: These documents certainly 
refer to the architect. 

MR. BERGADANO: They can refer to the 
architect all over the place, but that does 
not make them a clain. 

MR. KINNEY: They were also given to 
the architect. 

MR. BERGADANO: That still doesn't 
make them a claim against the architect. 

MR. WILLENKEN: We are trying to 
give you discovery; we are not trying to make 
arguments now. 

MR. COPLAN: Off the record. 


(Discussion off the record) 
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MR. BERGADANO: Yau have given me a 


group of papers, consisting of copies of 
various letters, which I will subsequently 
identify for the record. 

MR. WILLENKEN: Do you want to put 
them in one package and have them marked? 

MR. BERGADANO: Yes, lct's make them 
one Exhibit, with subdivisions a, b, ¢c 
following the number of these, AD-6 through 
whatever letter. I am excluding the copy of 
the letter. 

You are handing me a copy of a letter 
dated July 6, 1973, from Kidde to the archi- 
tect, as part of my request for documents, I 
take it? 

MR. WILLENKEN: Yes. 

MR. BERGADANO: Please mark these and 
I will then read in a description into the 
record, so we will be able to identify the 
letters. 

(13 letters were marked as Exhibit 
AD-6(a) through (m) inclusive for identification) 

MR. BBRGADANO: For the record, these 
are all part of Exhibit AD-6, with sub-letters. 


I will just identify them by the sub-letters. 
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Sawyer, Senior Vice President. 

Q Mr. Dornbusch, do you know who Mr. Hansen 
was, Emil Hansen, Jr., whose name is on some of these 
letters and below whose name the word "superintendei t" 
appears? 

A I believe he was Kidde's Project Manager for the 
Mt. “4na. “pital Project. 

4 There are anong subdivisions of this 
Exhibit copies of four letters which either bear your 
signature or have your name typed on them. Are these four 


letters -- and specifically, Exhibit AD-6(g), (h), (i) 


and (j) -- which are the ones I am referring to -- are 


those the letters you were referring to on Monday when 
we were taking your testimony at that time? 
A (Refers) 
MR. WILLENKEN: I am not clear on 
the question. 
MR. BERGADANO: You recall -- 
MR. WILLENKEN: I don't remember 
exactly what the reference is, is the problem. 
MR. BERGADANO: There was a question 
-- the area involved was in line with .., 
questions as to whether to his know «dge 
Kidde had ever made claim directly against 


the architects. And he said he didn't know 


ace iti ee at eae 


¢ ~ 4 
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if there was a claim, but he did recall 
certain correspondence, some of which he 
Signed. And I am asking if this is the 
povtuconsasnts te which he was referring. 

MR. WILLENKEN: I am objecting tc 
the form of the question, and I will evplain, 
You asked him whether Boise had made a claim. 


MR. BERGAMANO: Yes, but now we are 


Staying in the area of Kidde. If you want 


me to include both, fine, but I will take it 


one at a time, and that way we won't have it 
confused. 


These were the letters that I was referring to, 


Q Uo you know, sir, whether there were any 
other letters in addition to the four you are looking at 
nows 
A i don't beiieve so. 

MR. BERGADANO: Mr. Willenken, is 

this letter, which is marked Exhibit AD-6f1), 

dated September 11, 1973, being submitted in 

connection with any claim being mada by 

Walter Kidde against the architects for any 

claim having been made previous to the commence- 


ment of this action by Boise Cascade against 
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i MR. BERGADANO: Any powers of attorney 


2 to anyone to prosecute any claims, on its 
3 behalf, I believe we are talking about Walter 
4) pice, widen out of the Mt. Sinai job? 
| 5 MR. WILLENKEN: No. : 
. MR. BERGADANO: There are none? : 


7 MR. WILLENKEN: There are none. Well, ' 
8 let me say again, we have searched and there | 
9 are none. I have no personal knowledge. 


I believe you said last time, Mr. Dornbusch 


Q 


there were no powers of attorney? 


12 A That is correct. : : 


13 Q Relating to that subject matter? 


MR. BERGADANO: And further in that 


same area, any memoranda or letters of 


17 | authority, or anything else in writing 
16 | authorizing anyone else, or Walter Kidde, to 
19 prosecute any claims which Walter Kidde, had 
20 arising out of the Mt. Sinai job? 
: ‘21 MR. WILLENKEN: No, nothing other 
: 22 than what we have given you. | 
®@ 23 Q I think you said, Mr. Dornbusch, to your 
24 knowledge, there were no such claims? 


25 A That's correct. 
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MR. WILLENKEN: Of course, other than 
what may or may not be the effect of the Sale 
Agreencnt. 

MR. BERGADANO: Referring to AD-2. 

We ask for the file which Mr. 
Dornbusch referred to the other day in his 
testimony, relating to the prosecution of 
claims referred to in Exhibit AD-2 by Boise, 
either in its own name or in the name cf 
Walter Kidde. 

MR. WILLENKEN: I have my own notes 
on that which were different, as to what you 
were asking for. But in any event, we made 
a review in conjunction with Boise, and 
under any claims, whatever that may mean, any 
litigations or arbitrations, what-not, in 
matters referred to in that Agreement, apart 


from the present one, are being prosecuted 


in the name of Kidde, Walter Kidde Constructors; 


what I had thought you were asking for was any- 
thing that shows any such litigation, arbi- 
tration and so on, that's either being prose- 
cuted or defended in the name o£ Bosie. 

Now I don't know. I think that that repre- 


sentation ought to be su.ficient for your 
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needs. If youwint some -- 

3 MR. BERGADANO: Is what you are saying, 
and is my understanding of what you are saying 
correct, that whatever claims were made by 
Kidde or claims against Kidde which were being 
defended or prosecuted, whether by Boise or 
Kidde directly, were all in the name of Kidde; 
is that correct? Not by Boise or in Boise's 
name -- not as Boise as successor or in 
Boise's diseck sane 
ae MR, WILLENKEN: If I wcdauncted you 
right, the answer is yes. I just want to 
make sure. = 

MR. BERGADANC. I would like to get 
it clear on the record that we are both 
bis the same thing. And perhaps maybe 
I had better word it a little more carefully, 
so we both know what we are talking about 


and it is accurate. 


Is what you are saying, Mr. Willenken, 


that all claims prosecuted by Kidde, or on 
Kidde's behalf, which are referred to vin 

Exhibit AD-2, are being prosecuted in the 

name of Walter Kidde? 


MR. WILLENKEN: Well, now, we've got 
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a problem with the words. By Kidde or on 
Kidde's behalf -- according to the Agreement, 
they tre not, certainly not on Kidde's behalf. 

Let's be specific and I think I can 
answer the question. (Refers) All eight. 
Let me put it this way on the record: 

All actions, proceedings, arbitra- 
tions, litigations, arising out of work 
performed vy Kidd: prior to February 2, 4973 
are -- 

MR. BERGADANO: Off the record. 

(Discussion off the record) 

MR. WILLENKEN: (Continuing) -- 1975, 
are in the name of Kidde and not in the name 
of Boise, except for this one. 

MR. BERGADANO: "This one" being the 
case in wh ch we are taking this deposition? 


MR. WILLENKEN: Correct. 


MR BERGADANO: Mr. Dornbusch, if you 


know, ar Mr. Willenken, if you will make the 
sintement on behalf of the Plaintiff, as to 
how many such claims aes being prosecuted in 
the name of Waiter Kidde? | 

MR. WILLENKEN: I don't krow the 


exact number; two or three. 


ees - ~ 
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THE WITNESS: J don't know the exact 
number cither, but it’s more than that. 

MR. WILLENKEN: The subcontractor -- 
apart from the subcontractor claims. 

MR, BERGADANO: Talking about the 
claim in Connecticut. 

MR. WILLENKEN: Two ov three, apart 
from anything arising cut of this prvject, 
as far as I know, but I can't guarta.tee that. 

MR. BERGADANO: They are all in the 
-mame of Walter Kidde Cons*ructors, Inci, @F 
whatever the corporate ee was at the time? 
And we are referring to the same corprrate 
entity, whatever the name? 

MR. WILLENKEN: Yes. 

MR, BERGADANO: Because we know thay, 
have changed the corporate name at least 
once or maybe more than once. 


MR. WILLENKEN: Correct. 


Q Do those claims include the claim which is 


in arbitration before the American ‘*bitratioa Association, 
in which Walter Kidde has made claim against the Mt. 

Sinai Hospital, et cetera? 

A Yes. 


MR. COPLAN: Off the record. 


1 
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(Discussion off the record) 
MR. WILLENKEN: As I said before, 

it did not include that, but the ono before 

the American Arbitration Association is ti 

the name of Walter Kidde Constructors. 

THE WITNESS: There is actually more 
than that; more than two or three claims that 
are being either prosecuted or defended. 

MR, BERGADANO: We are talking now 

about prosecuted, 

ses dE WITNESS: Oh, prosecuted. 

Q Can you tell me, gentlemen, either of you, 
end I accept the answer of either of you, the representa- 
tion by the counsel and you as the witness, Mr. Dornbusch, 
if you know, what courts or what forums those claims 
are pending in? 

A Do you want me to answer? 

Q To the best of your knowledge. 

A I know that there are actions -- oh, this is only 
where Kidde is the Plaintiff? 

Q Plaintiff or Claimant, as the case may be. 
A thete is a claim against the Army Corps of 
Engineers. There 6 4 *- 

Q Is that an administrative claim against 


one of the Federal Administrative -- 
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A As far as I know, but the last kaowledge I had, 
* they were ready to go to court, and are probably in the 
3 Court of Claims in Washington. 
* There is -- there is an action in the Supreme 
a . Court of the State of New York, New York County, by the 
6 


Dormitory Authority of the State of New York, in which i 


7 Kidde was named as a party, and has naned other parties 
. as cross-defendants or fourth- or fifth-party defendants. 
, Q That has to do, I believe, with the 


10 Physical Education, or some-such building, at the CCNY 


11 Uptown Campus? 
12 A Yes. There is a separate action in which the last 


i i ? 
¢ action, in which 


14 Kidde is suing the Dormitory Authority to recover unpaid 

15 funds on the same project. i 
16 Q I think that has now been consolidated. a 
17 There are about five actions. 
18 A I'm not surprised. Then there is. en action -- 

af MR. BERGADANO: I will answer in 

20 that one as a fifth party or fourth party. 

21 MR. WILLENKEN: You probably have 


more information about these suits than we 


do. 


BERGADANO: That I do because we 


Mp. 


personally handle it. 
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A (Continuing) There is a claim involving a joint 
venture, of which Kidde owns fifty percent, against the 
State of Connecticut, which may or may not have reached 
a tribunal at this time. 

There is a claim -- 

Q Do you know who the other joint venture 
was? : 
A The other joint venture was the Frank Briscoe 
Construction Company in New Jersey. 

Q I believe that is referred to in Exhibit 
AD-2, that joint venture? , 
A Yes, it is. There is a claim in Los Angeles in 
which Kidde has sued the County Board of Retirement as tno 
owner on a project that “idde built there. I be 
that's in the Scate Courts. 

there may be other claims. If you would like me to 
refer to Exhibit AD-2, I could perhaps -- 


Q Please do. 


A (Refers) Those are the only claims that I am 


aware of, 

Q Do you know, Mr. Dornbusch, why those 
claims or actions were brought in the name of Walter Kidde? 
A I believe that they all are claims der conned: 
tion contracts which, probably the contract either 


expressly prohibited assignment of the contract, or any 
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claims under it; or by implication, under applicable law, 
it would be arguablo that such a prohibition would apply. 
So that we use the right conferred by Exhibit AD-2 to 
use Kidde's name in suit. In some cases, the suit may 
actually have been brought prior to February 2, 1973. 
MR..BERGADANO:. Another category, Mr. 

Willenken, was any documents authorizing 

Boise to prosecute any of the Kidde claims in 

the nane of Boise Cascade. Are there any 

such documents? 


MR. WILLENKEN: I understand. On the 


record, can we assume that anything you are 


asking now is apart from anything we have 
already given you here? 

MR. BERGADANO: Yes. 

MR. WILLENKEN: No, there is none that 
we know of, and we looked. 

Mk. BERGADANO: I think I left out 
what ig on this list -- Or any claims which 
Walter Kidde claimed to have -- which is 
part of that same question. 

MR. WILLENKEN: Same answer. 

MR. BERGADANO: The next category is 
any documents before or after February 2, 1973, 


whereby Kidde ever authorized or approved the 
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prosecution of any claims which Kidde nad in 
the name of any other party, whether it was 

Boise Cascade or anyone else. I worded that 
one badly, but I think you know what we mean. 

MR. WILLENKEN: I am sure I undersand 
you. And again, the same answer. 

MR. BERGADANO: There are no documents 
other than what may be cov ered by the documents 
produced to date in this deposition? 

MR. WILLENKEN: To the best of our 
knowledge and investigation. 

MR. BERGADANO: The last category of 

that we requested were any documents 
Kidde executed or caused to be executed agree- 


ing to the provisions of Exhibit AD-2, insofar 


as it refers to any claims by or against Kidde. 


MR. WILLENKEN: Let's go off the 
record, 

(Discussion off the record) 

MR, WILLENKEN: No. There are none as 
far as I know, other than what may or may not 
be inferred. 

MR, BERGADANO: From what has already 
been marked as Exhibits on Mr. Dornbusch's 


deposition. 
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MR. WILLENKEN: Right. 
MR. KINNEY: Off the record. 
(Discussion off the record) 

Q Mr. Dornbusch, to your knowledge, sir, 
were there any documents or document executed by Kidde 
authorizing Boise Cascade to prosecute any claims which 
Kidde had in the name of Boise Cascade? 

A No. 

Q You mean no, there were no documents, or 
no, you don't know? 

A No, to my knowledge there were no documents. I 
don't believe there would be, because we wouldn't have 
asked them. We wouldn't have felt that that was the kind 
of thing that we needed their consent for. 

Q In Exhibit AD-2, there are certain refereuces 
that the net proceeds of any claims which Kidde had, which 
were prosecuted, would be shared after taxes -- 


MR, WILLENKEN: Shared? 


(Continuing) -- as provided in the Agree- 


A I think there is one specific claim that it was to 
be divvied up. 
MR. BERGADANO: Off the record. 
(Discussion off the record) 


MR. WILLENKEN: On the record, that 
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has nothing to do with this matter. 

MR. BERGADANO: I am referring to. 

the bottom of page 7 of Exhibit AD-2, under 

the Paragraph numbered 11, and the last line 

starting with a new sentence Says, "The 

seller shall be entitled to all net and 

after-tax proceeds from said claims," and 

goes on to talk about liability in the event 

of damages assessed against Kidde in con- 

nection with said claims. 

Q My question to you, sir, is was it intended 
by that that “idde would pay the tay>s on whatever 
recoveries there were, Since it refei) to after taxes, 
the net proceeds after taxes? 

A . (Refers) Well, it was -- what was meant by that 
language was that any recovery, the tax money would be 
paid from it before Boise took the money, Boise would -- 

I mean, Boise would receive a check -- it may or may not 
have been made payable to Kidde -- but someone with 
authority to do so, nyself, before me, it would be Messrs. 
Sawyer cr Pett, would have endorsed the check over to 


Boise Cascade Corporation, and deposited it in a Boise 


accouat; but Boise would then have paid the tax on it. 


Q The tax would be paid by Boise? 


By Boise Cascade Corporation. 
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Q As part of Boise's own taxes, rather than 
Walter Kidde filing the tax return in its name, and 
Walter Kidde paying the taxcs? That's what I'm trying to 
ascertain. Which corporation would pay the tax on these 
recoveries? 
A I believe it would have been Boise. 

Q Has there been any such recoveries to 
date, as far as you know? 
A Yes. Yes, I can think of at least one instance 
where we recovered money rather than paying it out. I 
don't recall how the check was made payable. I believe 
it was made payable to Kidde, and the procedure I outlined 
was followed, where either it was sent to Boise, endorsed 
over to Boise, and sent to Boise, Idaho, or endorsed over 
to Boise and deposited in a Boise bank account here in 
New York. 

Q You testified, sir, and it is alleged, 


that Boise' principal place of business is in Boise, Idaho, 


although it is a Delaware Corporation; is that a correct 


statement? 
A Yes. 
Q Boise also does business in New York as 
well as elsewhere; is that correct, sir? 
A Yes. I'm not sure if they do business in a 


legal sense, but they do have an office here. I don't 
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A Yes, . 

Q But you do not have knowledge as to how 
much of the business conducted by Boise is conducted in 
New York as opposed to the business conducted by Boise -- 
and again, I am speaking of this specific corporation. 

A Yes. 

Q oe 4s conducted in Idaho? 

MR. WILLENKEN: Objection to the form 

as to how much of the business. If wo could 

b> specific. If you want to talk sue 

“perhaps the number of employees, or where the 

offices are, or something. 

Q Do you know how many employees it has in 
New York, let's say, as opposed to Idaho? 

A ‘In New York they would hee about a dozen or less. 

Q And.in Idaho, to the best of your infor- 
mation? 


A In Idaho, they would have, well, at a minimun 


five to six hundred. It may be considerably more than 


that. 
MR. EERGADANO: I have no further 
questions of this witness at this time. 
MR. WILLENKEN: Okay. 
CROSS-EXAMINATION BY MR. WILLENKEN: 


Q Mr. Dernbusch, to your knowledge, where 
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are the offices 0. the President and Yice Presidents of 
Boise Cascade? 
A In Boise, Idaho. 

Q : Did you after February 2, 1975 receive 
any compensation from Walter Kidde Constructors? 
A No. 

Q After February 2, 1973, who paid Emil 


Hansen's salary? 


A Boise Cascade Corporation. 


MR, WILLENKEN: I have no further 
questions at this time. 
| MR.-BERGADANO: Mr. Willenken, if 
any of the documents that we asked for - 3 
should show up at any time, I baw your 
representation, do I not, that we will be 
provided with copies of those cocuments, 
and that we will not proceed to trial with- 
gut the opportunity to inquire into those 
documents and matters relating thereto, 
prior to trial? 

MR, WILLENKEN: That's correct. 

MR. BERGADANOG: Again, ‘you know 
my whole purpose is I don't want to be 
surprised if somebedy suddenly comes up 


_ from Boise, Idaho and says, "Oh, we found 
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ie +) AIA Document A101 | 
Standa rd Foe ‘m of Agreement Between 
f i , 


Owner and Contractor. 


where the basis of payment is a 


* © STIPULATED SUM 


Use only with the latest Edition of AIA Document A201, General Conditions of the Contract for Construction. | 


ee - 
made this 29th - + + day of October in the year of Nineteen 
Hundred and Sixty-eight. _ ; oo 


* BETWEEN The Mount Sinai Hospital 
569 Blue HLils Avenue 
Hartford, Coanecticut : 
the Owner, and 
~Walter Kidde Constructors, Inc. % } 
19 Rector Strect i oo 
New York, New York the Contractor. 


The Owner and the Contractor agree as set forth below. 
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AVA MOCUMENT A10d © GWHEE-CONTEACTOR ACRECMENT +» SEPTESISCR 19967 EDITION 
AIAD © V0 AMRICSN INDTIIUTA OF ARCHICES, 1735 BEW YORK AVENEL, NA, Wadet,, OC RE 
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ARTICLE 1 


THE CONTRACT COCUMENTS 


Tne Contract Documents consist of this Agreement, Corditions of the Contract (Cencrai, Supplementary and other 
Conditions), Drawings, Specifications, all Addenda issued prior to execution of this Acreement and all Moditications 
Issued subsequent thereto. These form the Contract, and all are 3s fully a part cf the Contract as if attached to this 
Agreement or repeated herein. An enumeration of the Contract Documents appears in Article 8. j 


oe 
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ae ie THE WORK ‘ 


: 
The Contractor shall perform all the Work required by the Contract Documents for 
Olete insert Ure caption deswiztive of the V/ork as used on other Conuact Cocuments) i 


The Mount Sinai Hospital 
Hartford, Connecticut 
Stage I Additions and Alterations 


ARTICLE 3 


ORC tie i tan ARCHITECT 
The Architect for this Project is E, Todd Wheeler and The-Perkins & WL11 Partnership 


ARTICLE 4 : 
TIME OF COMMENCEMENT AND COMPLETION 


The Work to be performed under this Contract shall be commenced net later thea October 1, 1968 


“andcompleted May 1, 1972. 
(Mere kasert any special provisions for liquidated damaces relating to feilure ‘o complete o4 time) : 
1. Completion of the work will be required in accordance with the following 
schedules a . . i 
Completion of Phase B 1100 calendar days (October 1, 197%) 
Completion of Phase C 1300 calendar days (May 1, 1972) 


2. If the work of Phase B, including Phase A, {s not complete and ready to be 
occupied by the Owner for the intended purpose within the number of days 
set forth hereinbefore, the Contractor will be required to pay to the 
Owner the sum of $1,000. per day as liquidated damages for each calendar 
day thereafter during which the Owner is deprived of such occupancy. 
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ARTICLE 5° 
CONTRACT SUM 


The Owner shall pay the Contractor for the performance of the Work, subject to additions and deductis«s by Change 
Order 35 provided in the Conditions o; the Contr:ct, in current funds, the Contract Sum of : 


FOURTEEN MILLION ONE HUNDRED TWENTY-NINE THOUSAND SIX HUNDRED AND 00/100 ($14,129,600.00) 


. 


oe) 


Gute here the lump sum amount, unit prices, or both, as desired} ; ts : ‘ i 
which amount is the sum of the Cortractor's Proposals, dated January 30, 1968, 


as follows: : Rie ue ey ures 
Base Proposal $13,900,000 a. 

Alternate #A-6 : 126,000 aed 

Alternate fA-8 of 24,600 

Alternate #A-9 79,000 

; 4,129,600 
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ARTICLE 6 
PROGRESS PAYMENTS 


Based upon Applications for Payment submitted to the Architect by the Contractor and Certificates for Payment issued 
by the Architect, the Owner sha!] make progress payments on account of the Contract Sum to the Contractor as pro- 
video in the Conditions of the Contract as follows: : 

On o about the fifteenth (15th) day of cach month ninety (90) per cent of 
the proportion of the Contract Sum properly allocable to labor, materials and equipment incorporated in the Work 
and ninety (90) per cent of the portion of the Contract Sum properly allocable to materials and 
eauioment suitably stored at the site or at some other ivcation agreed upon in writing by the parties, up to the 
tenth (10th) day of that month, less the aggregaic of previous payments in each case; and upon 
Substantial Compieticn of the entire Work, a sum suiticient to increase the total peymenis to ninety-five (95) 
per cent of the Contract Sum, less such retainages as the Architect shall determine for all incomplete Work and 
unsettled claims. - 

(ifere lasers any provisos made tor limiting of reducing the amount tetained a 
Completion of cach phase, as defined in the Supplementary General Conditioas 
(Paragraph 64(b), shall Se considered an occasion for release of retained 
percentage of the work of such phase, on the Architect's certification, 


fter the Work reaches & Certara siege of completion) 
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ARTICLE 7 
FINAL PAYMENT 


Final psyment, constituting the entire unpaid balance of the Contract Sum, shall be paid by the Owner to the Contractor 
Thirey (30) days after Substantial Compiction of the Work unless othenvise stipulated in the 
 meCertificate of Substantial Completion, provided the Work hss then been completed, the Contract fully perforned, 
and a final Certificate for Payment has been issued by the Architect. : 


ARTICLE 8 
~ MiSCELLANEOUS PROVISIONS | *Y 
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8.4 Terms used in this Agreement which are define? in the Conditions of the Contract shall have the meanings 
designated in chose Conditions. 


8.2 The Contract Documents, which constitute the entire agree mnt between the Owner and the Coniractor, are listed 
in Article 1 and, excepi for Modifications issue? — er execution of this Agreement, are enumerated as follows: 


(list below the Agreesrent, Conditions of the Contract (Ceneral, Supplementary, other Conditions), Drawings, Specifications, Addenda ad accepted 
Alternates, HivMiINE pace oF sheet numrers in all cases and cates where applicadied 


This Agreenmcnt a. 


Proposal of Walter —idde Conctructors, Inc., dated January 30, 1962. 


Drawings tities, “the Mount Sinai Hospital, Hartford, Connectace Stage I 
*3ditions anc Alterations, dated November 22, 1967, 13 follove: 


ui4A, A1-A54, FSE--FSE3, A101-A105, L101-L104, $1-S15, $101, $152, H2-H31, 
P1-P19, 7103, SF1-SP13, PT1L-PT14, El-E24. PCs Al-A4, Ll, 12, Sb, 52, NEI-l5. 
Specifications titled. "The Mount Sinai Hospital, Hartferd, sanectic;t, Stage 
Additions and Altera‘. .as", dated November 22, 1967. ou 
ated December 29, 1°57- 
ated January 9, 1968. 
ated January 12, 1968. 
ated January 19, 1568. 
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Addendum No. 1d 
Addendum No. 2 d 
Addendum No. 3 d 
Addendum No. 4 d 


Exhibit "A" attached. 

Exhibit “B" attached. : 

In the event of conflict between this Agreement 2.4 «ay other 
Contract Documents, this Agreement shall prevail. 
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‘This Agreement executed the day and year first wriiten above. . 


: 
OWNER ' —_— ae CONTRACTOR le sea 
Charles E SDeaAngelis,7Vice aie al 


Walter Kidde Constructors Inc. 


The Mount Sinai Hospital 
Duly authorized hereunto 


Duly authorized hereunto 


“PRACTOR ACKLEMEINT © 2EPTEMSER 1947 COITION 


ALA GOCUAENT Arad © OWNIE- CO 
33. MLW 108K AVENUE, NAV., ware, O.C, R6 
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& EXNIBIT "A" 
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* . arbitratior ye 
LLL 
Article S.G.C.01, Paragraph 6a, shal* be voided. He : 
Article S$,G.C.01, Paragraph 7, shall read a3 follows: sk oe 
™atters subject to arbitration shall be decided ila ea ool 
Arbitration Rules of the Anerican ar $ 
as ae. ually agree otherwise. This 
less the parties mutually agt 
a ee Lly enforceable under the pre= 
bitrite shall be specifically entor 
cy ne ee rend d by the arbitrators shall be 
{tration law. The award ceneered Dy tne. 
ae ay eapneset may be entcred upon it in accordance with applicable 
io in any court having jurisdiction thereof." 
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EXUNIBIT "5" 


Suspension of Work a, ast ees a oS Z lve 


- 


Add as a subparagraph "c" to Article C.63.10: “Tne Owner may at any time 
suspend the work, or any part thereof, by giving 30 days’ notice to the 
Contractor in writing. The work shall be resumed by the Contractor within 
10 days after written notice is furnished by the Owmer to the Cont¢actor to 
resume such work. If the Contractor-has incurred any extra costs a3 a con= 
sequence of such suspension, as determined by the Architect, the Owner 
shall reimburse the Coatractor for such additional costs, 

If the work, or any part thereof, shall be suspended as aforesaid for a 
period in excess of 90 days, then the Contractor may abendon that portion 
of the work so suspended and he will be entitled to payment for all work 


done on the porticn so abandoned in accordance with the basic contract.” 
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Form Approved 


Badget Darcaa No. 68-R3II2 


GENERAL CONDITION S 
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Paragraph 
No. 


Access to the Work db aceceswabccuwucses 
Accident Prevention. ...-.... ee eS 
Arbitration 
Architect’s Decisions.......... jencenusossees 
Atsignments.......c..ccncesees cneeeensenes 
Aword of Contract... 0.22.22 00cese—ce 
Bidders Present....-.--------0----2-------- 
Changes in Work 
Climatic Conditions..... eucees sacececucswsue 
Conditions at Site or Building 

Contract Documents...........-.- 

Contract Security 

— 3 Right To Stop Work or Termi- 


deed 


cua $ Titl 8 to Materials. ........c2se--e 
TGGHIGONS.... 625 oe coc ecncscecncecenesca 
Delays, Dameces.....--- eS 
Detail Drawings and Instructions........-.-.- 
Drawinrs......----...----- eecaseusesece 
Engineering and Lay-out.....-..------------- 
Explanation to Bidders........-------------- 
Dak) eee Se ee 
Final Inspection......---.2---e--- een coeecee 
Ciaurantes of Work... ...<s0s<ncccccceess 
PRE coc ccncnscccecceniannctosnsenesess 
Inspection..... Boece ca cudecus Se ee 
Insurance, Contractor’ ‘8 and Subcontractor’s... 
Laboratory Tssts.. 22... -ee enn eeeeneeoee- 


. 
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TITLE 


Laws, Permits, and Remulations.....----- <<< 
Materials and Workmanship.........-- csueee 
Materials, Services, and Facilities 


“Mutual Responsibility of Contractors........- 


Owner's Right To Stop Work or Terminate 
Contract...... ececcusses= Sue e ea cseues 
Pilea oe Fe EE 
Payments by Contractor. .........---------- 
Payments to Contractor........-.----- eoeene 
Prepsration and Submission of Bids...... autue 
Protection of Work and Property 
Receipt ond Opening Ot TGS. 68 ccciwnsnuae 
iieiccti iO GF 25:G5 
Responsibility of Coatractor To Act in Emer- 
GREE ow enceceescaseos suns ‘iaecns 
Sampies....... Seuees pigs ae ipacesnescoes 
Separate Contracts. ....--.-.--- eesaebuness= - 
Schedule of Values...-.-- eessouncsses jooceee 
Shop Dravwine= 
Specifications end Drawings.....-.-.---2----- 
Standards... puesssoewes ass 
Subcontracts.........-.--- S$ eenecusucceeeae~ 
Supcrintendence by Contractor. 
Supervision......2-.--------2-0+--2e---e-e 


Use of Premises and Removal of Sat... 
Withdrawal of Bids... ..-5.-<.2 2205 -ccccccee 


~~ * 


ae { feiern 
Vv 


~e 
eee 
» + mete bene, 


Gy oa -3 > 
py a dy ; 


L Definitions —The terme “Owner,” “Architect,” “State 
Agency,” and “Surgeoa General” aa ured beccin ace defined 
ag act forth below, unless reference la made to another 

tlon fog definition, They ore treated throuxheut the 
ifcatione as if each were of the sioguiar number aod 
aculloe gender. 


(6) The terms “Owner® and “Architect” are thone de 
fined ae euch in the General Requirements Section of the 
Opecificat'rn. 

-—(d) The term “Stste Arency” means the acency desit- 
pated by ihe State as the cole acency for alminiastering the 
Btate plans or, a3 the sole agency for aupervisiog the admints 
tration ef the State pians approved by the Surreon Ueneral 
for tho following construction grant progrums: dio-pital acd 
Medical Facilities survey and Construction (1UM-Burton), 
Hospital aod Mivical Facilities under Accvicrated Pubile 
Works, Facilities for the Mentally Ketarded ecd Community 
Bfeotal Health Centers, aod shall yoclude all autnorized 
representatives of the Stale agency. 


(ec) The term “Surgeon Ocneral™ nieans the Surgeon 
General of the U.S. Public Health Service, and sball jaciude 
_ bls authorized representatives, 


Z. Contract Documents—(a) The Contract Documents 
consist of the Acreement, the Drawlors ard Specifications, 
focluding all addenda acd alterations made in tho docu- 
genta prior to thelr execution. 


(d} The Contract Documents ehall be elzned by the 
Owner ond Centracior ip ca osn7 original counterparts as 
may be mutually acrecd. 


(ec) Aazthinz called for by ons of ths Contract Deca: 
-qments and net cclicd for by tho othera csall t> ef ike ecicet 
e@3 tf requircd or called for by clk. Ja casact dizereprncics 
Botevecn tho Contract Docurzcats the ensetseeci.cas encil tate 
precedenes ores the drawio73, and ths Amrec> ot eball tale 
Preecdence oter the drawicts and eprctiicativ..s. Any cle 
erepaceics b isvesa tha Contrict Documests ciali be calicd 
fo tha aticatlon of the Architect bsfore proceeding with worz 
effected thercbdy. 


“© Detell Drawings and lnstructlons—(s} Tue Costiae 
tor will b2 furnisdcd ada:tionsl insiructioas anu detail draws 
ingz as may ba eccezzary to carry out the works tocluded 12 
tha contract. The nddiitonal drawiaga end instructions 
thes coppiied to tho Contractor, ehall te consistent with the 
Costract Documents; true developaeats thercof, end snall 
be co prepored that they can bs reasonably interpreted ca a 


The Contractor shall carry out the work Ia 
the additional detail drawioge and 


part ther of 
eccordanco with 
inatroctionos. 


(8) The Contractor and the Architect will prepare, 
Jointly, (1) @ echcdule fixing the dates at which special 
Getall drawings will be requircd; and (2) 4 echedule Oring 
the reepective dates for the sudmiraioa of shop or ectticg 
drawings, the besinolng of manufacture, testing and tnstalls- 
tien of materiasla, eupplics, and equipment, -.¢d the comple 
tion of the various parts of the work, eace such schedule 
to be subject to chanze from time to UUme in accordance 
with the progress of the work. 


& Access to the work—The Architect, the Surgeon Gcn- 
eral and, !0 the case of such proxtams As they administer 
onder 1(3) pose 2 the State agency and their authorized 
representatives snall have access at all times to the work for 
fospection wherever ic is in preparutios or progress, and the 
contractor shail provido proper facilitics jor such access and 


inspection. 


& Supervislon—Al! work shall be done onder the super 
vision of the Architect designated by the Owner, The Archi- 
tect shall determine the amount, quality, ecceptability, and 
fitness of all parta of the work, shail interpret the Hpecio- 
cations, Contract Documents, aod avy Extra Work Ordera, 

4 shall decide all other questions is connectiva with (be 

rk, The Architect shall bave bo suihority to approve OF 
‘order changes In the work which aller (he terms oF coadl- 


tlone of the contract. Upon request, the Architect shall 
confirm in writing any oral order, direction, requirement, 
or determination, 


6 Architect's Decislona—(a) It ehall be the reeponsl- 
bility of the Architect to make written decisions in resard 
to all clairas of the Owaer or Contractor and to Interpret 
the Contract Documents on all questions arising {a coazee 
thon with the execution of the work, 


(d) Fixcept as otherwise epecified, all the Architect’s 
deciatons or interpretatiuns of contract requirements are 
subject to arhitration, 


(ce) If tho Architect falls to make a@ srritten decision 
cr written Interpretation of tha contrsct requirescals oa 
any question within ten days after written request for 
eoine by eltber party to the contract, elthers party may tea 
cemand arbitcation, In which event later cecitioa by tho 
Architect shall not stop the arbitration preeeedings except 
with the mutual consent of Luth sarties Co tho contract 


7. Arbitrstion—(a) It fs thutually agrced that all dis 
putes arising In connection wita this contract enrll be cue 
mitted to arbitratiod In accordance with tha provictceas ct 
the current Standard Fors, of ‘Arbitration Procelura of 
the Arcerican Institute of A «tg and tbat all Gad’s7s 
af face by the arbitrators ur this axrecmiont onall te 
conclusive and binding on be srties, § It 1a further oe 
tually enreed (bat the declsloa es (se arblirators chal tw 32 
prior condition to aay richt of ictal action which cliser 
party to the contract may have ogcinat the otser. 


(0) Tho work vocer tls contract eral not bo stepped 
or Colored In any waz Curing the eroiirade3 prescwuints 
ereept by written cutucs! conseat of bern pirtica to tse 
contract, end cuch mutual contrat carl ctipulato whstacer 
extension of the time for compiztioa of ta2 evutract wil Ca 
authorized by cuca f: or diaz. ‘ 


(ce) Demand for arbitrstion in conasetion with any 
dispute shall be Med In writtcy With the Areaiteet and wita 
jus Otbor party to the contract. Any c stu:} for sToltese 

nade within thirty Caza atiee ta ¢i:psto G23 
aricsn if dle, but. ta od for 
artsttzaticn oscil Se mse 4 tise date es $ 
except in the enss of A ditnuts aricine In coarcetion s7itS 
eny gucraotee provisioas of the Costrack Dccumcats 


(4) The arbitrators hereunder shell bare authority to 
award to the party whos contentioza are upproved as being 
Ja conformity with contract requirements $uch GUIn3 63 they, 
or a mafority of them, consider is proper to come rasate the 
Injured party for any loss in connection with the 1 7o 
cesdinas: and, $f they Und that the erbiftration preeced.cts 
wrere demanded without rearonable caure, they ray in adcle 
thon award the injured party damazes for celny, unices 
precluded by agreement between the contracting partics 

ofore arbitration. The arbitrators sball set thelr ova 
compensation and determine the total craount of such come 
peasation and otber costs anid expences of the procecdia7s 
incurred by them, unless ofberwise agreed prior to the pire 
coatings, and shall assese the total of the costs of the pro 
cecdings upon eitber or both , irties fo the contract im suck 
proportions as (hey, or © majority of them, way approra 


- & Notlee.—The term: “Notice” as used herefo shall mean 
and foclude all writtea notices, dersands, fostructioas 
claims, appretais, ood disapprovals required to ootsia 
compliance with contract requirements) Any written 00° 
tlee by either party to tbe contract sball be suticleotly 
given if delivered to or at the last kaown business address 
of the persoao, frm, or corporation constituting the ober 
party to the contract, or to hit. their, or Its duly authorized 
agent, representative, oF otticer:; or when enclosed to & 
postage prepaid enrelope sddressed to such last kaown busie 
bess address aud deposited io a United States mall box, 


sey 


@ Conditions at Site or Rullding—(a) Didders ahould 
visit the site and shall be responsible for having arcertalned 
pertinent locel conditions such as location, accesalbility, aod 
genersi character of tho eile or building, the character end 
extent of existing work withia of adjacent to the site, acd 
any other work being performed thereon af the time of the 
submission of bis did, i 


gest ctt eee 


‘ , ena 
seme eee ** *., t.. CO. 
. 


nee qd) If, In the performance of the contract, snbsarface 


tent conditions a 


t the alte ere fouod to be materioiy 


ent from thoxe indicated by the drawtocs and specif- 


Cations, of unknown 
: Ainclored differing m™ 
i+ inherent in work of t 


conditions of an unusual nature are 
nterinily from the comdttions usually 
he character shown and apecifel, the 


attention of the Architect ahall he called iminediately to 
auch conditions before they are disturbed, Upoo such 


notice, or upon his ov 
Architect shall prowy 


vn obserration of such conditiona, Je 
tly moke auch changes in the draw. 


{ngs and apecification as he finda necessary to conform to 
the different conditions, and ans increase or decrease in the 
-cost of the work resuiling froin such changes shell be 
adjusted as provided under Changes io Work. 


10, Lawa, Permits, end Reguletions—(a) The Contractor 


sball obtain and pay 


fur oll licenses and permits and shall 


pay all fees and charges for connection to outside service 


and use of propertr 


other than the site of tbe work for 


storage of materinis or other purpose. 
(bo) The Contractor shall comply with all laws, ordi- 


pances, regulations, n 


nd building cole requirements erpil- 


cable to work hereunder unless tn conttict with contract 
requireuients. If the Contructer ascertai. * at any time that 


-any requirement ot th 


iis contract tis at variance with appil- 


cable laws, ordinances, regulations, or building code require 
rents, he xhall promptly nolify the Arcaitect, and any 


meceasaory adjustment 


of the contract shall be made as 


apecified uader Changes ta Work. 


11. Explanation to 


Lidders.—No oral explanation in re 


gard to the nicaning of the drawings and specications will 


be made and no oral 


Instmzctions will Le given Leie ve tne 


aword of the contract. Discrepancies, omissions, ¢ Jonvts 


ac to the meaning of 


drawinzs and specifications ould be 


= communiscte? Sraweriting fo ae Architect fer interpretation, 
Hiddeis should act prompuy ond allow « tidclent time for @ 


reply to reach then b2 


fore the su:dDauisston o. their bide, Any 


{nterpretation minde will be in the form of an addendum to 


the opecitications whic 
ite receint by the bidd 
Form. 


12. Preparation and 
fs requircd to bid on 
for in the Bid Form. 
for on a type or niet 

bidder does not desi 
“No bid” Ja the space 
type or method of con 


+h wt!) be forwarded to ail bidders and 


er should be acknowledged on the Did 


Submissien of Bida—(a) The bidder 
cli alternates or on all items called 
except that if alternates are called 
hod of construction as [0 which the 
re to bid he may Insert the words 
provided for prices on such alternate 
struction, In such cause, if it {s deter: 


mined to use such alternate type or inethad of construction, 


the fact that the cost 
bidder may be lower 


of the type or methad bid on by the 
than that chosen shall nat constitute 


the basis of a clatin by the bidder that the contract shalb be 
awarded to him. In the case the bidder desires to bid on an 


alternate he shall set 


forth In the xpace provided therefor 


the amount to be added to or deducted from the Base Bid 
2? an alternate price called for does not involve a chance io 
price, the bidder shall so indicate by writing the words “NO 
change” in the space provided. ' 


(d) Ride shall be 


anbimltted on the forms furntshed, or 


coples thereof, ond shal be siuned in ink. FErasures or other 


changes in a bid unust 


be explains! or noted orer the signa- 


ture of the bidder, Mila containing any conditions, omissions, 


unexplained erasures ¢ 


br alterations, or items not callnt for in 


the proposal, or irresularities of any kind may be rejecied by 
the Owner as being incouplete. 


{e)‘Ench tid must give the full business address of 


the bidder and be «ic 
Bide by partnerships 


nw by him with his osxual sicnature. 
muet furnish the full name of all 


partners and must be signet in the partnership name br 
ene of the membera of the partnership or by an authorized 
representative, followed by the sicnature and designation 


of the person xixning. 


Nida by corporations mast be sicned 
of the corporation, followed br the 


h the lexal name 
ne of the Siate of Incorporation and by the signature 
d designation of the president, acerectary, of other person 


authorhied to bind ft in the matter. The name of each person 


aligning shall also be 
4 } A bid by & perwn w 


trpel or printed below the aixnature, 
ho aitxes to hia algnaturce the word 


“Prealdent.” “Secretary.” “A gent,” or other designation, with. 
ent disclosing his principal, mar be held to the bid of the 
fodividual etening, Whee requested by the Owner, aatlee 
factors evitence of the authority of the officer signing in be- 
balf of the corporution shall be furuished, 


(4) Dita shall be enclosed tn @ sealed envelope which 
aball be marked and addressed a8 requirnd by Directions 
for Matiicg on the Lid Form, 

IZ Receipt and Opening of Dids—() Tids will be 
opened pudlicly at the thine and place atated in the invita 
tlon for lida The oticer whose duty it le fo apen thera will 
decide when the epeciied time has arrive! and no bid re 
ceived thereafter with be consilered. No responsiblity will 
attach to any officer for the premature opening of & bid not 
properly addressed and identified, : 


(3) Tolerraphiec bids will not be considered, but modi. 
fications by telezraph of bids already submitted will be 
conaidered {f received priog to the hour set for opening. 


14. Withdrawal of Bids.—Dids may be withdrawn on 
writtea or telecraphic request received from bidders prier 
to the the fixed for opening. Neztiseace on the part of the 
bldder In preparing the bid confers no rizht for the with- 
dra\al of the bid after it has been opened. 


15. Bidders Present—At the time fixed for the opening 
of bids, their contents will be made public for the informa 
thon of Eidders and others properly interested who cay be 
present, either ia person oF by representatire, 


1% Acard ef ContrzetL—(a) The contract will De awarded 
as soon £1 posible to the responsivle bldcer subduiltting the 
lowest acceptable bid. 


(d) The Owner reserves the rizht to watre any {afor- 
malit7 in bids received whea such waiter is io the interest 
of the Owner. 


(ec) The Owner further reserves the right to accent 
anr {tem in the bid wvithout accepting the bid in ita entirety, 
unless the Didder quances euen Lid by #paual iim tation, 
enZ to make the award te the bigier Tiere combinatios 
of the base bid and accepted alternates ts low. ‘ 


(d) Each bidder shall te preprred, If so Pequested by 
the Owner, to present evidence of his etperience, quallfica- 
tloas, and sinancial ability to carry ont the terins of the 
coutract © . 


17. Rejection of Bids——The Owner reserves the right 
to reject 1 bide when auch rejection ia in the Interest 
of the Oancer. and te reject any or all bid« failing to comply 
svith the c. .uitions speciiied Io paragraph 16 


-~14 Contract Security —The successful bidder must deliver 
to the Owner an executed Performance ond In an amount 
at least equal to 100 percent (100%) of tbe eecepted bid as 
pecurity fer tbe fale’ ful performance of the contract, and 
oso toust deliver to tue Owner a aeparate exceuted Payment 
Bond ta an amount at least equal to 1() percent (1004%) of 
the accepted bid a3 security for the payinent of all persons 
performing labor and furolsmius niaterals ia connection 
with this contract. ‘The sureties of all Lends shall be such 
surety company or companies as are approve! by the Owner 
acd as ofe authorized to transuct business in the State 
where the propeased project fs located. The bonds must be 
approved by the Owser prior to etecution of the formal 
contract. Un contracts for tnaterials and equipment oaly, 
Involving no latwr on the site, erformance and Payment 
Bonds will pot ve required unless expressly so stated. 


19. Contractar’s and Subcontractor’s Insursnce.—(a) The 
contractor shall not commence work usder this contract 
until ve has obtained all the tosuraoce required berevunder 
and such insurance bas been approved by the Owner, aor 
ahell the Contractor allow ary sulwontractor to commence 
work op his subcontract unth all sicular fasuranee required 
of the subevotractor has been xo obtained and approved, 
Approval of the insurance by the Owner shall not relleve 
or decrease the lisbility of the Contractor hereunder, 


(b) Cumpeneriion and Emyloyer's Liability Ineure 
ance.—The Contractor sbuli ‘uke out and maintuin durtog 


i ee 


7 


the Wife of this contract the atatutory Workmen's Compen- 
sation and Einployer’a GCiability Insurance for all of ble em 
plosees to be engaged to work on the preject w.iier thie 
contract and, In ease any auch work t4 sublet, the Contractor 
ebell require the subcontractor aimiinely to provide Work. 
en's Coinpensation and Mioploser’s Linbility Insurance fot 
all of (be latter's employees to be engaged to euch work. 


fe) Dodily Injury Liahility and Property Damage 
Madility Lnewrance—The contractor aball take out and 
malotaln during the life of this contract auch Hodily Injury 
Liability and Vroperty Damace Lieblliiy Insurance and 
Aatomodile Bodily Injury Liability and roperty Darmeare 
Liabiilty Insurance ag rhall protect him and ony subcon- 
tractor performing work covered by thie contract from 
claims for darsares for personal Injury, Including acciden- 
tol death, os well ns from clulins for property damace, 
which mey arise from operations under this contract, 
whetber such operntions be by himself or by nay culcon- 
tractor or by anyone directly or Indirectly employed by 
elther of them, and the amounts of eucd fosurance sbail 
pot be less than— 


(1) Bodily Injury Liability Insurance, In on amount 
Dot Iess than One Hundred Thousand Dollars (2100,- 
000.00) for injurtics, Incliding wrongful death to 
aby one person, and subjm. to the eame init for 
@ach persoa in an atnount not less than Three 
Hundred Thousand Dollars ($500,600.00) on account 
of one accident, 


Property Damage Insurance In an amount net less 
then Fifty Tiousand Dollars (259.099.CO) for dam- 
@ccs On account of nny cne necicent, cud tn an 
@rsount not ler3 than Gao Lundeed ‘Coousas4 Dollars 
($1C9,CC0.C5) for dawaces on account «i all oe 
eldeots. 


(4) Otener’s Protective "adility Inaurance.—Tto ton- 
tractor chall tole out and furnish to the Owcer and mela- 
fain durlozy the life of this coctract eomplete Owocr's 
Protective Liadillty Insurance in gmwunts as apeciced tn 
Parasrara 10(c), atove, for Modily Injury Lishbiuty Insar 
ance oni for Property Daraare LAabtitez asain bean 

fe) Fire Ineureree.- - 
bollding or other wor's lactated In this contract arsicst loss 
gr damare by fre, and exsiost loss or dums7s covered by 
(So clardard extended corerage insurance endorcemczt ‘1 
an Sosurance compzony or Compunics acceptable to a] 
Ovrner, the crmount of ths insurance at all times to 
least equal to the rinount pald on account of wr ag 
Materials and plus the wal e¢ of work or cinterials furnish- 
or dciivercd but not yet pald for by the Owner, Ths fol. 
efea eball be io the naraes of the Orner and the Contracior, 
a9 their foterests may eprear, and certilicates of tho tncur 
ance company ns to the amount end type of coverarz, terms 
of policies, ete, shall be delivered to the Ovncr before 
monthly partial payments are made. The policy shail provide 
for the fociusion of the names of all other contractors, stu 
contractors, and others employed oa the premisesc3 ensurceds, 
and shall stipulate that the insurance compuoies atall have 
po right of subrogation against any contractors, cutcontrae 
tors, or other partics employed on the premises for any work, 
building alteration, construction, or erection to the described 
property. 


20. Aceldent Prevention —Precaution shall be ererctecd 
at all times for the protection of persons (including em. 
ployees) and property. The safcty provisions of appli- 
cable laws, building and censtructton codes shall be ob 
served. SMachioery, equipment, and all bazards aball te 
gvarded of eliminated tn accordance with the eafety pro 
wislons of the Jatest edition of the Manual of Accluent 
Preveotion in Construction, pul.ished by the Assoctated 
Gencral Contractors of Aucrico, to the extent that euch 
Provisions are not in contravention of applicable law. 


' $1. Subcontrecta---(a) Nothing contalocd fn the specifica: 
tlons or drawings shall be coontrucd os creatiog any cca- 


ner. The divisions or nections of the apecitications are 
t intended to control the Contractor io dividing the work 


@:::. felationnhip dDetweeo soy subdcoutinctor and tho 


. Wislors of tue Costrect Decumeats. 


among subcootracters of to Umit the work perforined by 
any (rade, 


(8) The Contractor shall be an fully reeponaible to the 
Owner for the acts and omtasions of auteontractora, and of 
perecna employed by them, as be te for the acts and omle 
slons of persons directly eroployed by bica 


(c) The Contractor shall be responsible for the coor 
dination of tho trades, subcontrsctory, acd material mea 
cOgiged upoo Lis work, 


(¢) The Contractor chall, without additional expense 
to the Orrner, utilize the services of ereelalty eubcontrac 


tors on thoeg parts of the work which ara epeciicd to be 


debe bad tyacialty pA REC 


(¢) Vhs Owner of Architect will not endertakxe to ecttla 
any civereners betvecn rg Contractor and bis subcon 
tractors or botween eudcuntractora, 


(f) Tht Contractor aball cause ernropritte provisions 
to brincorted hi. all subcontracts relative to the crork to bind 
eubcc tractors to tha Contractor b7 ths t+rms of the General 
Condiilons and other Contract Docur7nta Incofar as appll- 
cable to the sror’s cf est coatractora and to rive the Contractor 
the .ame power os retares terisinitiny eay autcontract that 
the Onor ray exercine over the Ceotractor uader any pro- 


22. rhgpedag retibey Werk and Prererty.—Tho Contractor 
shall et a snte'a procerty from 
Sefantt. tic can at 
ul7 card cd Prsiect Rls cca wees, and that 
27t7 (53 provi ita G7 Isc? 22d tia Coatract 
<3 ccard forees, 
Oireuca by Gtats 
oer 4 lavancd re -slatieza and local cocuitions must 

tz Sontesd cad Dalotaisca 
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gegen = ant 


2? or Arentenee 

Con may Wartant, ss¢ attr aotity the architect 

Be earicclately thescafter. hee eersper-itioa eclainiced 

by the Contracter, tetethcr with substantiating documents 

Inrescrd Coerr once, shall ba autinitted to the Owner through 

the Archite t cond the amount of eumpzezation aball be de 
termined br ctreeiment or arbitration. 


24. Ssparsie Contrscts.—The Owner plans to award other 
contracts In connection with the project, the work under 
Which will proceed simultaneously with the execution of 
thi contract, Tie Contractor shall coordinate operations 
with thece of other contractors Cooperation will be re 
quired In the arrangement for the storaze of materials and 
Ia the detailed execution of the work. Tbe Contractor, In- 
cluding bis subeentraciors. shall tecp himeelf informed of 
the prozress and the cetall werk of cther contractors and 
shall rougy the Architect finmedtiately of lack of progress 
or defective NOE RUG HATE on the part of other contractora, 
where such delay or such ae workmansbip will inter 
fere With bit own operation Fallure of a Contractor ta 
keep informed of the work i oezreesing on the site and 
failure to give notice of lack of proiress or defect]ve work. 
manship by others shall be contre! aa acceptance by bim 
of the status of the work as being xatisfuctory for proper 
coordination with his own work, 


2S. Mutual Responsibility of Contractora—!f the Con- 
teactor or any of his subewntractors or employees cause 
foxe of damage to any aeparate contractor on the work, 
the Contractor azrevs to evttle with auch separate contrac 
tor br agreement or arbitration, if he will wo settle. If such 
separate contractor suce the Owner, on account of any low 
no austained, the Owner aliall notife the Contractor, who 
ehall Indeniolfy ond save hurmiles« the Owner against any 
expenses or Jucgiuient arising therefrons, 


2S. Une of Premises and Removal of Debria—The Con 
tractor expressiz undertakes at Bis own expense 


(a) To take every precaution against Injories to -” 
puna or damuges lo property; 
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(8) Te comple wlth the reeulatione governing the 
operation of premisee which are oovupied and to perform 
hi« contract fio xuch a manner on not to taterrupt or inter 


acility; 


@::: with the operation of the huspital or otber health 


(¢) To perform any work neceseary to be performed 
after recular working hours of on Sundays or legal holl- 
Gays wit'.out additional expense to the Owner; 


(4) To store his apparatus, mate cis supplies, and 
eqaijnoent In such orderis fashlon at th. of the work 
es whl Het undiusy Interfere wit he progress of his work 
or the work of any other contractors; 


(ce) To place upon the werk or any part thereof only 
such loads as ore consistent with the safety of that portion 
of the work; 


(/) Frequently to clean up all refuse, rubbish, scrap 
materials and debris caused br tb - operations, to the end 
that at all times the site of the wack shull present a neat, 
orderly, ond workmanlike appearance; 


(p) To effect all cutting, fitting, or patching of bis 
work required to make the same confer to the plans and 
apecifications, and except with the consent of the Architect 
pot to cut or otherwise aller the work of any other con- 
tractor. 


(hk) Before final payment te remove all surplue mae 


*terlal, false work, tempora:s structures, incinding founda 


tions thereof, plant of any description, and debri« of erery 
nature resulting frou his operations amd to put the site in 
a neat, orderly condition: te thoreuchtr clean and leate 
reasonably dust-free all finished surfcces on the interior 
of ell buildings included tn the enatract: and te wash and 
polish all gic<s installed under the contract, including the 
remioral of <1} paint spatters and other defecemeats. 


21. Schedule of Values.—Refore the first partial perment 
under the cortract becomes due, the Contractor and the 
Architect shall prepare jointly a schedule of the estimated 
welues of the mein branches of the work, ictaling the 
amount of Uie cuniract. T° + vaiues in the ecucusie wili be 
aseci oniy ior determining partial payments. 

23% Payments to Contractor.—(a) Unica otherwise pro- 
vided In the specifications, the Owner will make partial 
payrmerts to thee atractor not later than the 15th day of each 
calendar month on the basis of « duly certitied and approved 
estimate of the work performed during .ne preceding cal- 
endar month, as prepared by the Contractor nad upproved 
by the Architect. In prepariog estinates, the matencls de 
livered on the site and preparstory work done shall be takea 
into consideration, 

* ¢d) In minking such partial (rcathiy) payments, there 


shall be retained! ten (10) perceat on the extimaced amounts 
watll final completion and aeceptunce of al} work covered bY 
the contract: provided, however, that the architect may at 
any time ofter tifty (60) percent of the work has been com- 
pleted, If he finds that satisiactory prozress is being made 
pod with written consent of rurety, rewiminend ‘hat any of 


the remaining partial payinenta be paid tn full. 


(ce) Paswents for work under subcoatracts of the ceneral 
contractor shall be subject to the above & sdittons applying 
te the general contract. 


(dy All material and work covered bs partini payments 
made shail thereupon become the sole propert of the Owner, 
bot this provision shall not be construeu as relieving the 
Contract'r froin the sole respens:bilily for cil materials and 
work upon which povments have been uiade of the restora- 
tlon of ony damaged werk or ox a waiver of the rixht of 
the Owner to require the fulnlment of all of the terms of 
the contract. : 


de) Release of Clatma.—Nelther the Final Payment nor 
apy part c! the retained percentace shall becowie due until 
the Coutractor shull deliver to the Owner Hhronga tre Archi- 
tect a complete relesse of a!) claims oculust the Gwner arie~ 
ng under aid by virtue of thie contrnet, including claims 
f all subcontractors and suppliers of either materials oF 
laber, other than such clalina, if any, a8 may be specifically 
excepted by the Contractor, 


eee 


(f) Certificate of Comotction.—Upon completion and ac- 
ceptance of all work wh. ser cequired, nod the release of 
oll elatnis agcinet the | ay syeritiet, the Architect shall 
file a written ewrtitien the Owner and with the Con- 
tractor aa to the enthie no oount of work performed aod 
cumpensation eacned by the Contractor, includiog extra work 
and compensation therefor, ‘ 


fg) Flat Payment.—Within thirty (20) days after the 
filing of xuch certifente of completion, the Ovwner ehall pay 
to the Contractor the amount therein atated, leas atl prior 
parments and advances wharseerer to o¢ for the account of 
the Contractor, Al prier esthuates and payments including 
those relating te extra work shall be subieect to correction 
br thix parment, whteb Is throughout this Contract called 
Final laymen , 


(h) Jcceptance of Final Paument Conatitutes Retreat. 
The acceptance by the Contractor of the Final Payment shall 
be and shall operate as a release fo the Owner of all ciaims 
ant of all Mablility to the Contractor for all things done or 
furnished tn connection with this werk and for every act 
and negiect of the Owner and others relating to or arising 
ent of thi« work, excepting the Contractor's claims for \a- 
terest npoen th: Final Vayiment, if thie payurent be insproperly 
Gelared. Ne payments, however, Nnal of et herwiee, shall 
operate to release the Contractor or hie eurcties from aoy 
obligations under thin contract or (2e Performance and Pas- 
ment Bonda ae es 


29. Contreector’s Title to MaterisIs—No materials or sup 
plies for the werk shall be pure hase! te the Contractor or bys 
any spbeontractor subjet to any eb tttel mortcace or under 
nv conditional sale or other agtesment bs which an interest ta 
retained by the «eller, The Contractor warranta thut he bas 
geod title to all materials and supplies foe which be accepts 
part‘al payment, . 


29. Payments by Contrsetor—The Contractor shall pay 
(a) for all transpertation and utilis services not later than 
the woth dar of the calendar month fellow! ng that tn whieh 
auch etrziccs are rendorel: (0) for ail materiais tools, aad 
aides exerndatia equinmeat ta rhe everest BY 323 PeTeest cf 
the eost thoreef, set later than the 20:8 day «f£ the ontes ter 
mosih following that in which such materiaig, toois end 
equipment are delivered at the site of tbe project. and tia 
butanee ef the cost thereof sot later tau the wuth day fol- 
lowtay the spletion of that part of tio work fa or oa 
which such ‘rials, tools, and eqoipmenst are Incorp rated 
orered; and to etca of his subcontractors, oot later (aaa 
the Ith day following each partment to tha Contractor, (59 
respective cmounts ailownml the Contractor on account cf 
tha work perfurmed by hiv subcontractors, to the eztcat of 
each subcontractor’s interest therein. ; ; 


21. Oxner’s Right To Stop Work or Terminate Contracts 
Delays, Damazex—(a} if (1) the Costroctor shall be od- 
Jedzed baoirupt or make on essigumeat for the bencdt of 
creditors, or (2) a receiver or Hquicutoreball be appolated for 
the Contractor or for aay of bis propert7 and shall not Le 
dlamisscd with!n 20 days after euch aprolotment, or te 
procecdings In connection therewith ebail not be stayed oa 
appeal withis the sald cv cays, oF (3s) the Ceutractor shail 
refuse or fail after Notice of Warnic? from the Arcbitect, 
to svpply esoczh properly skliied workmen or proper inte 
terials, or (4) the Contractor shail refuse or fal to prececuls 
the works or any part ihercof with eucd cilicence as will insure 
Ita completion within the period hercin apectiad (or any duly 
authorized extension thereof) or aball fall to compicte the 
work within said period, or (5) the Contractor shall fatl to 
make pajinests as speciicd to persons supplying laber cr 
~jaterials for the work, or (G) the Coatractor ehall fall or 
refuse to regard laws, ordicances, or the fostructions of the 
Architect of otherwise be guilty of @ substaatial violatioa 
ox avy provision of this cvatract, then, acd io aoy such event, 
the Owner, upua (he certiceate of the Arcbifect that suficiect 
cause etluts to justify eccb ection, add without prejudice 
to any other rights or rewnedy he wuy have, may by 10 daya” 
notice to the Contractor, terminate the e:uploymeat of the 
Contractor and Die ricat to proceed, clther as to the eolire 
work or (at the option of the Owner} as to aoy portivua 
thercof as to which delay sball bava occurred, and may take 
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possession of the work and co’ plete the work by contract or 
otherwise, asthe Oruer may ccem expedient. In such carne 
the Cootractor atinit not be entitled te receive any Curther 
payment on that work until the work ts tintssed. If the 
wopald balance uf the compensation to be paid she Contractor 


ork (lecluding compensation for actditienal manngertal, 


‘( Geri: shall exeeed the cipense of 89 cornpicting the 
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dmlolstrative, and fassertion sertices and any Uequidated 
Gameges for delay), such excess shall be pald to the Con- 
tractor. If such exypccse alinll exceed auch unsaid balasce, 
the Contractor and his sureties abell be Hable to the Owner 
for such etcess. If the right of the Coats ctor to proceed 
with the work I¢ 89 terminate}, the Owner may (ake possce 
gion of acd utilize In completing the work sach cinterials, 
eupplics, plant, and equipinent as may he on the site of the 
work aod necessary therefor. The crpense locurred oy the 
Owner O38 werelo provided, and the camere incurred throosb 
the Contractor's default, shall be certified by the Architect. 


(3) If the Owner does not terminate the risht of the 
Contractor to proceed, the Contractor stall contince the 
work, fo which event the Contractor ahall pay to the Owner 
as fixed, agreed, and liquidated damages for each caieodar 
day of the delay until work ts completed or accepted the 
arcount as set forth in the General Requirements ecction 
of the specification and the Ccatractor and bis suretics 
gball te Mable for the amount thereof. 


(ce) Provided that the richt of the Contractor to pro 
eced shall not be terminated, or the Contractor charged 
with Houldated damascs because of any delays fo the come 
pletion of tas work due to unforeseeable cause btesond the 
control and without the fault or cegiigence of the Coa- 
trector includinz, but tot roatricted to, acts of God or of 
the public ene:ny, acts of the Goveramcat, o.t3 of ti. Owner, 
acts of acother contractor In the performence of a contract 
with the Owner, troy ods, epidemics, quarantiae restric. 
tlons, strikes, frefcht embargoes, and uoustatly covere 
weather, or delays of suocvatractors due to such causes, if 
the Contractor shail, withia tea days from the beriaaing 
of eny cuch delay (ualccs the Owner sball grant a further 
period of time prior to the date of Cnal ectticmeat of the 
contract) notify the Over in writisy threuch the Arcsltect 
of the cauces of delay, Tho erali necortain ioe faeta aad tbe 
extosties tha tciay J iesteos 
works when !o bis fudsment the Lncings ef fact }: 
an extension, cod his Ucdings of fact tiercoa #h 
apd cooclusive on the parties bereto, sudject only to 
Gon as specidied hereia 


$2. Cortractor’s Richt To Stop Work or Terminate Con- 
tract——-If throuzh no fault of the Contractor or of cxyose 
employed by him (1) the werk fs stopped by order of any 
conrt or gorernmenta! authority, or (2) tse Architect falls 
to Issue any certificate for payment withia tea days efier it 
fs due, or (3) the Owner fails to pay to the Cootractor 
evithin ten days ofter its presentation any sum certised oF 
the Architect or awarded by crbilrators, thea the Coatractor 
may, tpon ten days’ written notice to tre Owner and toe 
Architect, stop work or terminate the contract, acd the 
Owner shall be Jlable to the Contractor for any losa susiaiacd 
and reasonable profit. 


&% Engineering end Lay-out—(c) The Contractor shall 
provide competent enxinccring services to exccute the work 
fa accordance with Che contract requiremcots, He eball 
verify the Scures shown on the survey aod anproaco dcraw- 
jogs before undertaking any construction work and stall 
be resporsiole for the accuracy of the datshed work, 


(8) The Owner bes established, or will estabtish, soch 
general refercoce points as will, in Sis Judgment, enabie the 
Contractor to proceed with the work. If the Contractor unds 
tbat any previously established reference points have beea 
Gestroycd or uisplaccd, be sball p-ompily notify the Owner. 


. 0) The Contractor shall protect and preserve the estab- 

Lished bench marks sud mouutneuts and suall make nO 
ebanges In locutious witbout tbe writtea approval of the 
owner. Anv of thei which muy be lost or destresved ur: row *) 
vevutre abilting because of Becessary cbacses ia grace of 
ocaiicce elinll, subset Co prior approval by the Owser, 5@ 
eplaced abu accurutely located by the Contractor. 
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$4. Drawinga—(a) The ceneral charecter end scope of: 
the werk are Wistrated by Che drarings Heated to the apec. de | 
entlors. Any aduithonal detail drawings and othee {nforma- 
tlon deemed necesenry by the Architect wilh Le furotabed 
to tbe Centractor woes and as required by the work. 


(by In cnse of differences between suuil- and Inrgemnule 
drawings, the largescnie drawing shall govern, 


(ce) Where on ant of the drawinge a pertion of the 
work (< drawn out Ent the remainder is titleated tn outiine, 
the parts drawn out shall apply aleu iv all other Mike guorthoss 
of the work, 


(7) Where the wun crlinitar® occunme on the dniwines 
tt shall be Interpreted fa its cenersl sense and not as meaning 
{fentical, eod all detatls syall be worke’ out to relation 
to their location and thelr connection with otber parts of 
the work. 


$5. Shop Drawings—(a) The Contractor shall submit, 
for the approral of the Architect, shop and setting crawe 
loss and schedules required by the sjeciiications or that 
may te requested by the Architect and co work sball be 
fabricated by the ( ontractor, save at bis owa risk, ontil 
such approval bas beea given. 


(d) Drawing and schedules shall be sabdsitted In quad- 
ruplicate (uoless ochemvise spxcifed), accompanied bo letter 
of traosmittal which shall give a list of the snumbers and 
dates of tha drawings cubcittad. Drawings shall be coms 
plete inerery respect and bound Io sets, 


(c) Whe Contractor shall eubmit all drawings acd 
cchedules suiletentiy In edvance of eczsztrectioa require: 
mien!s to allow ample Ume for checking, cormcusg, Tesad- 
pcltting aud rechecuing. 


(d) The drawings sudmitted shall te marked with the 
name of the project. numbered consecatire:y and dear the 
atamp of spproval of the Contractor as evisecee Ciat whe 
drawings Pare deen checkal br the Contractor. Any crate 
Ings submitted without this stamp of apzrorsi will not bea 
considered and will be returned «oo ths Contractor for te 
xubimission, Ef the shop drawinze show variatioas from tha 
reyuirements of the contract tecause of etaocacd shop prac 
thee or ciner reasons. gne Contractor s\alb touke sravitie 
Wwention of auch variation tn his letter of traasmitial fn 
order that, if aeceptable, sulrable action may be taken for 
proper adjustment; othemvise the Contractor will not be re 
Mered of the reeponsibility for execuuins the work in ax 
cordance with the contract even thovgn sch shop draw- 
ings bare been approved. 


(¢) If a drawing as submitted Icdicates a departure 
from the contract reqnirementa which the Architect fnd3a 
to be io (he Intescst of the Owner and to Le so minor as nee 
to jnrolve a change in the contract price or time for per 
formance, he may approre the crawlog. 


(f) Tae approval of shop and eettiag drawings svill 
be gener and except a3 othersise proviced fa parucrapa 
35(e¢), avove, sSall sot be coucstruad (1) as permitun; say 
departure froin whe contract requireinects; (2) ‘as love 
fog the Contractor of tie responsibility for any er 
detalls, dimensions or otherwise that may exists (. 
approving departures from additional cetalla or instruc 
tlons previously furnished by the Architect 


25. Materials and Workmsashin—Uniess otherwise specie 
Sed, all materiiis and equipment incorporsted in the work 
under the contract shall be new. All worxmarshbip shall 
be frst-class and by persocs qualifed In the respectire 
trades. | 


37. Standsarda.—(a) Avy metecial speciCed by reference 
to the numver, srmtol or Ur'e of @ specule atandard, suck 
aaa Cowtiercial Standard, a ¢cferal Srevification, a trade 
essoc{ation atancard, o¢ sther aimilar standard, shall cora- 
ply with the reqoirements in the latest rericios thereof and 
any emendment or supplement thereto 13 eZect on the date 
of Invitation for bidw except as iUmiled to type, class of 
grace, or modified in such reference 


(3) The standards referred to, except as modited fa 
the specifications, shall have full force aad eect as though 
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printed In the apeeifcations, These atandacde are not fur- 

Diahed to blitdere for the reason that the manufacturers and 

Qrades Involved are nasumed to be famillae with theie 

g, rements. The Architert will furnish, upon ctequest, 

es na to how copies of (he standards releteed to 
be obtained. : 


(c) Notrithstanding any reference in the apecifications 
to any ‘article, desicve, product, material, Oxture, forin, or 
type of construction by name, moke, or catalog number, such 
references sliall be interpreted as extabliehing a standard 
of quality end shall not be conatrucd oa imitine compett- 
tlons and the Contractor, in auch cases, may at nia option 
wee any atticle, device, product, material, ixture, form, or 
type of construction which In the judgment cf the Architect 
expresocd Io writing Is cqual to that upecided. 


3% Samples.—(a) The Contractor shall furnish for the 
approval of the Architect any aompics required by the 
apecifications or that may be requested by the Architect, of 
any and all tnaterials or ejuipment he proposes to use and 
eball prepay all shipping churxes on (he samples. 


(0) No samples are to be submitted with the bids. 


(ce) No materials or equipment of which somples are 
required to be submitted fur approval shall de used on the 
trork until auch approval has been given by the Architccy, 
gave only at the Contractor's risk and expense. 


(4) Each sample shall have a label indicating the ma- 
feriel ropresonted, its place ef origin and the aames of the 
producer, the Contractor and the building or work for whicd 
the material ia intended. Samples of Aniahed materials 
aboil bs so marked aa to Indicate where the materials 
represented are required by the drawing or specifications, 


(ec) A letter In duplicate submitting each rbipment of 
wampies chall be mailed under separate cover by the Coa- 
tractor and contain a ilst of the samples the name of toe 
bollding or work for which the materials are latended, and 
the brands of the materials and names of the manufacturers, 


\ (f) The approval of any sample shall be only for the 
characteristics az for 52 uses mained in such appre ssh and 
Do other. No approval of & rAMpie KOMI VE Lanca tn ieseig 
to chanze or modify any contract requirement. wneo B 
material has beeo approved, no additional sample of that 
material will te considered and no change In brand or 
make will be permittat, Approved samples of hardware in 
good «ondition may be suitably raarked for identinesatica 
and used Inthe work, 


(g) Fallure of any material to pase the apecified texts 
will be wuificlent cause for refusal to consider, under (his 
contract, any furtber aamples of the same brand ofr mace 
of that material 


(A) Test aomplice an the Architect may deem necesrary, 
will be procured from the variona materials or equipicent 
Gelivered "y the Contractor for use in the work, If any of 
these text e.myples (all to meet the epecincation requircinents 
any previous approvals will be withdrawa and such mate 
shales or equipment shall be subject to remoral aad replace 
ment by the Contractor with materials or equipment meet: 
fog the apecifcation requirements, or at the discretion of the 
Owner the defective materinis and eqyuipurent may be per- 
goltted to remain in place subject to a proper adjustment of 
the contract price. ‘The costs of the Costs will be borne by 
the Owner except where laboratory Cesta as bereinaltee 
epecificd are required by the apecincations, 


$9. Laboratory Testa—(a) Any spccificd laboratory tests 
of material and Anishad articles to te Incorporated In the 
work shall be made by bureaus, laboratories or agencies 
approved by the Architect, and the reports of xaco tests 
ghall be submitted to the Architect. The cost of the (cating 
eball be paid for by the Owner. 


(d) The Contractor shall furntad all sample materials 
required fur these testa and sholl deliver same without 
charge to the testing Inboratory or other dealgnated agency 

and where directed by them, 


. Tleating —The Contractor shall provide heart, fuel, and 
eervicee as necewaary to protect ell work and materials 
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exninat Injury from dampness and cold until Anal acceptance 
of all work and material in the contract, unless the butiding 
or tustidings are Cully occupied by the Owner pring to auca 
acreptances, In which ense Che Owoer anall assume all ere 
penses of benting from dante of occupancy, The Contractor 
shall provide heat as follows: 


(co) At all times during the placing, netting. and curing 
of concrete, provido eufiicient beat to insure the heating of 
the apaces involved to not less than 50 lecrecs Fahreobelt. 


(3) From the beginning of the applileation of pinater and 
during the setting and curing peril, provide suuictent beat 
to produce a temperature ta the spaces lovolved of not less 
than (A degrees Fahrenheit 


(ce) For a pericd of ten days previous to the placing of 
{oterfor worl Malsh and throughout the placing of this aod 
other Interior finishing, varnishing. priinting, ete. and until 
final acceptance of the work of until full occupancy by tbe 
Owner, provice sufficient heat to produce @ temperature of 
not less thao 40 degrees Fahreabeit. 


41. Climatic Conditions —Whea so ordered by the Archl- 
tect, «be Contractor shall suspend any work that may be 
mubject to damaxe by climatic conditions, 


42. Extras.—-Except as otherwice herein provided, no 
charge for any extra work or material will be allowed unless 
tho same hae been ordered Ja writing by the Owner and 
elther the price stated {on ruch order of definite acknowl 
edement made that a chance ja price Is Jarolved subject to 
later determination, 


4% Chinces in Work—(a) The Ows.r may at soy time, 
by a written order, and withent notice to the sureties, make 
chances In the drawiazs and snocifcativos of this contract 
and within the seceral scone tuctrent fexevpt that oo change 
WILL Le made which increases Che total contract price to aa 
amount invre than LO perreat ta evcess of the original ona: 
tract price, without notice ta sureties), In making aay 
chanye, (he charie or credit: for the chanse shah be delere 
mined by ene of | foilowlog methods as selected by the 
CwWaees . 

(2) The order shall atinaists the ti: 
which aball be adidted to or deslucted ¢ 
tract price. If the price chance ta an addition to 
the contract price It shall Incitude the Contractor's 
overhesd and profit, Oa aay change w hich Involres 
a pet credit to the Owner, no alluwance for overbead 
and profit shall be feuret 


By estimating the number of unie quantities of 
each part of the work which Is changed and then 
multiplying the estimated number of such unit 
quantities by the appliwatie unit price af anys) set 
forth Ja the contract of otbet tuutually oxcreend unl 
pricea The nutwwber of calendar dass (iO any) re 
qnired to complete the mealifcation xoall be noied ta 
the coniractor’s proposal : 

Ry ordering the Contractor to proceed with the 
work and to keep and present in such form as the 
Owner may direct a correct account of the cost of 
tbe change together with all vouchers therefor. 
The cost way Incluce so allowance for orerbesd ond 
prose nat to ercenl 1 pereval ofthe net coat. The 
cont inay alxo include all iteme of labor ar materials, 
the use of jamwer tosis cad cyulpiment actually 
pst, power and all items of cunt such a¢ public 
Hablilty cmd workmen's compensativa insurance, 
pro rata charges for foremea, ale nochal security, 
old-age and unemplosc:eot Insurance; howerer, no 
percenione for overiiead and prot xhall b: allowed 
on the hens of sovral security, old-age and uneme- 
ployment Insurance I[f deductions are ordered, 
the credite shall be the pet cust. Ainong the items 
cousidercd av overhead are foctuded Insurance other 
than mentioned above, Bead of bonds, anperinteaods: 
ent, (imekeeper, clerka & ateburan. vas of suiall tools, 
Incldental Job burdeng, and xeneral office expensea, 


(8) Under methods (a-1) and (a~td the Contractor's 
proposal shall Inchite @ complete iemization, Indleating 
separately: (1) Quantities of material, (2) unit cunt of 
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materials, (3) total hours for each classification of labor, the right to reject defective material and workinanship of 
q4p Bourly cates applicable fer ali labor classifications, 3) revjuire ite correction, Hejected workmmnsblip stilt be satia- 
aclal Security, Old Axe, and Unemployment Insurunce, (a) fecterily corrected, and rejectod materind’ shall be satisfac 
onteractor s allownnce for overhead and pront, end (7) num. — torily replaced w ith proper materiat w ftheat charge therefor, 
ber of calendar «nyse (if any) required to complete the and the Contractor eball promptly seprecite and remove the 
additional work. tejected mutertal from the premines. Ef the Contractor fails 


(ec) In ficuring changes, instructions for menrurement to proceed at once with the replacement of rejected mnterial 
and/or the correction of defective workmanship the Owner 


of quantities act forth in the apecifcations shall be followed. 
mar, by contract of otherwise, rep 7e auch material and/or 
(d4) If any part of the work ns {nstalied be at enrinnce = correct euch workinanship and charce the cost to the Cons 
with the contract requirement™ the Owner may, if be Ande tracter, or may terininate the right ef the Contractor to pro 
tt to be In his interest. allow all or any p rt of such work cea as provided in paragraph Sl, avore, the Contractor and 
to remain in place, subject ta a proper autustment in the = sSurcty being Hable for any damaze to the came extent ae 
contract price. - * prorided to sald paragraph oi for terzizauions thereamicr. 


QL Taxee—The Contractor shall, without additional ex- (3) The Contractor shall furnish promptly, without 
pense fo the Owner, pay all applicable Federal, State, ang aitditional charxe, all reasonable facilities, Inbor, and ma- 
local rales and other taxes, except taxes ond aseessinents terluls necessary for the safe and coarenient fnapection and 


on the real property comprising the site of the project. testa that may be required by the Arcaitect. All inspee 
tions and tests shail be performed in such manner as Bot 


4S Patents—The Contractor shall hold and save the unnecessarily to delay the werk. Special, fall-stzs. and 
Owner and his enicers, agents, xervanta, and employees performance tests hall be as described tn the specs Hone 
bariniess from labliity of any nature or bind, including ‘The contractor shall he ehareed with ang cnet og in, .ctloa 
enst and expenses, for or on necount of any patented of un- when material and workinanship ts not reatly at toe ume 
ppt invention, jae article, nes appliance poser _ daspection Ja requested hy the Contractor. 
actured or used in the per ormance of the contract, nelud- - : 
ing Ite use by the Owner, unless otherwise specifically stipae - - (c) Should tt de considered necessary or advizable by 
lated Ia the Contract Documents the Architect ot any tine besore tinal acceptance of the entire 
- work, to Inake an examination at work alroady completed 

i& Assignments—The Contractor shall not axaiza the bY removing oF tearing ont same, the Contractor niall on 
whole or ang part of this contract of uny monies Gue or to request promptly Carnie all nas wary fachitica. labor, and 
become due hereunder without the written conseat of (ho L i If such werk tx found to t2 cciscuse In any 
Owner and of all sureties execuung ans bonds oa behale =a} respect, dua to the truitet ts? Contractors o hia aud- 
af the Centractor, In conncection with «ald contrzet. In ear2 eeeae he mall delay cil the expiarcs ot creh Cxaras 
the Contractor assisus (he whole or any purt of sald contract a Ii, however, guca 
or arsions all or any part of any inenies due or ta bovona iemic3 f the enuiract, tae 
due under raid contract, the {nztrument of asst umeat cucll : miterteb oiricttrily davelvsd in the 
contain a cliu:2 pubstantially to Cie elect tat if ess l seomscah Tee =-sYert, LEU ES ale 
that the rlcut of (he asst niet in and tu any monica Gue or to : E hia es os ot a, uw cermaietios 
become due the Contractor, or otherwise, shall b2 subsect to ec? the work has tesa delays 

gl of the ferns und conlitiens of std contract and of cit extoasion of me on cevount 


of se 
instruments that are bow oF Fes ene : 
thereof or supplemental thereto, the rights and remuiies of 
the Owner thereunder of ariinn by operation of lute and to 
the Hens of ull pervons, firms, aud corpurstions for cervices : : 
rendered or materials supplied in coonection with tbe : eos date wnien suall be stated da cuca cece, 
performance of said contract. notice? shall be civea at tease tea (20) ds73 la ndvecce (a4 
grid date aod shall be forvrardid throw toe Architcet who 
47. Specifications and Drawines—(o) “The Contractor will attach bla cidorcemect as to whcticr er not hy coa- 
shall keep oa the work a copy of the drawings and speciicas curs In the Contractors siatenest hat th2 sors will t2 
tions Including all addenda and gutborized change orders and ceady for taal inspcetion or test o3 tho date civen, but coca 
sbali at oll tisnes Kise the Owner, Architect, State agencies endorsement esali not reileve ibe Coatracicr cf bia responce 
(on projects Included fa 1(d) axe “), and the Surgvoa Gen- ullity in the matter. ; 
eral and their authorized represenlaltes access thereto ce : 

(d) All drawings and specincations and copies thereol 52. Cusreatee of Wors—(a) Ezcent 83 otherwics spec 
fornished by the Architect are bis property and shall not fed all work shall te fuarantecd bz ths Centractor amaicst 
be used on other projects without his consent. Upon ¢com- ees Ce ioeore use of ee Saye Henkes 
pletion of this project all eoples of the drawings and speci- ae dake aa force Toor dean 6 cate of wal come 
feations except the sizoed contract sets are to be returned ty the niga eo aaa cf tha bulldiag 


tothe Architect vpun bis request 

(d) Tf, sithia any guarantee period, repairs or chan7es 
4& Materials, Services and Facilities—It {s understood = are required in coanection with guarantecd worl, wate, 
that except as otherwise apecdioally stated in the Con- 1A the opinion of the Arcnitect, {3 rocdcrad necessary a3 the 
tract Documents, the Contractor snail provide and pay for result of the use of inaterials, equipment, OF sordmanship 
all materials, lubor, tools, equipment, walter, light, power, chich are inferior, defective, oF but In accurdance with tha 
transportation, superintendence, temporary construction of terins of the contract, tiie Contractor eball, promptly una 
every nature and all other services and facilities of every receipt of notice from the Owner, and without expeass to 
nature whalsecver nevessary to execute, compicte, and the Ownocr— 
Geliver the work withia the apeciied time (1) place is gatisfactory condition In every particular 
all of such guaranteed work, correct all defects 
49. Superintendence by Cortractor.—The Contractor shal 2 therein; and : ‘ 


{ ersonal su vecintendence Co the work or have ®@ 
Oe ar tree : ; (2) make good all damage to the bulldtog or site, oF 


competent forcmud oF superinteadeat satinfactory to the 
Architect, oa the work at all tines during progress, with equipment or contents thereof, stbica, ia the opinioa 
¢ gutbority to act for him. of the Architect, Is the qesult of the use of materials, 


equipment, or workmanship which ore inferior, 
60. Inepection—(a) All material and workmanahir (1 : defective, or not in accordasce wilh tbe terms of he 


not otherwise designated by the specificationa) shuil be contract; and ; 
subject to Inspection, examiaatlen, and text by the Archi- 

tect at any and all tines during winufacture cnd/ur cone (3) make good aay work or material, or the equipment 
struction and at sy aml all plucce where such munufactuce end contents of sald bulldlog o¢ alle distarbed ia 


and/or construction are carriest on, ‘The Architect ahull bave fulfilling any euch guaranica 
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* (0) In any cane wherein fulfitiing the requirements of 
the contract or of any guarantee, embraced fa or required 
thereby, the Contrictor disturts any work guaranter! under 

o..er contract, he shall restore auch dinturbed work to 8 

ditloa entisfactory to the Architect and guarnotce such 
restored work to the name extcat as it was guaranteed under 
such other contract. 

(a) Jf the Contractor, after notice, falla to proceed 
promptly *o comply with the terms of the guarantee, the 


———— 


Owner may have the acfecta corrected and the Contractor 
and his surety shall be lable for all expense locurred, 


(e) All apectal guarantees applicable to definite parts 
of the work that may be atipuinted In the apeciiications or 
other papers forming a part of the contract sball be aubject 
to the terms of this paragraph duriog the first year of the 
Nfe of such apecial guarantee 


‘ ExWibit H 9 


1971 Claim by Kidde 


Claim of Contractor 
for 
Time Extension for Excusable Delays 
and 


Contract Price Adjustment for Extra Costs 


Due to Delays for Which Owner is Responsible 


-—" ve 


a 
Contract Date October 29, 1968 . 
Between 
The Mount Sinai Hospital (Owner)* 


And. 


Walter Kidde Constructors, Inc, (Contractor) 


Contract for 

Stage I Additions and Alterations 
at 

The Mount Sinai Hospital 


Hartford, Connecticut 


*Contract was assigned on November 20, 1968 to State of 
Connecticut Health and Education Facilities Authority 


. : ae a ly 
E [one ie ye to dewute- 7 ptt 
XHIBIT — ae Oume afiyftt 
t 2 


| AD-7 & 


On 


Walter KIDDE CONSTRUCTONS Incorporated. 19 Rector St. New York,N.Y. 10005 - (212) 425-3030 
A Boise Cascade Compuny : 4 Se el | sr aan ne ae 


rhe 


E. Todd Wheeler and 

The Perkins and Will Partnership’ 
One North Broadway 

White Plains, New York 10601 © 


Gentlemen: 
C " 


. Under our contract with the Mount Sinai Hospital dated 


October 29, 1968, for Stage! Additions and Alterations at the Mount 


Sinai Hospital, Hartford, Connecticut, we hereby present our claim 


for time extension and contract orice ndidatevent for delays for which 
the Owner is responsible. 
I, BACKGROUND 

iL Invitations for bids for this project were issucd under 
date of suovbaiauasi 22, 1967, When bids woe opened on January 30, 1968, 
it was determined that Kidde was the low bidder, with a base bid of 
$13, 900, 090. 

2. We were informed that our low bid encouden the hospital's 
budget. By letter of February 1S, 1968 (Exhibit 1), the Architect ‘stated 
that the Hospital Building Cornmiltce was willing to enter into negotiations 
on cost reduction measures with a view to reducing the scope of work and 


price to the point where award could be made. An extended period of 


+ 
* Wetter KIDDE CONSTRUCTORS ince Dated 
a: 8 oo ' . ’ ‘ 


te: 


s 
- 


5 . iy . 
- ‘negotiations ensucd. Both parties made suggestions or proposals for 
' : : ‘ 
ee ee 
scope reductions, and Kidde determined for cach the amount the bid 


“¢ 


could be reduced. 


- 7, 3, Among the proposed scope changes were two which have 


a 


become major factors in our claim and which will be discussed in detail: 
hereinafter. These are: ea Lact a a 
‘a. A change in phasing so as to permit work to proceed 


_ simultancously on the east and west wings of the hospital, thereby re- 
aon * hi 
ducing the construction time. This change included furnishing by Kidde 


' of two temporary buildings for use by the hospital. 


a 
b. Redesign of the west wing foundation: so as to eliminate 


the need for sheet piling. els 


4. By the end of April 1968, negotiations had reached the point 


at which a tentative agreement on scope #eduction and contract price was 

feasible, Accordingly, the Architect prepared " ee of intent to award 

(Exhibit 2) ani SPs Rane na of Agreement (Exhibit 3). The latter was signed 

by Kidde on May 7, 1968, and kinase to the Architect by Ictter of the same 
- date (Exhibit 4). . : 

5. By letter of June 27, 1968 (exhibit 5), the Architect furnished 
us thirty copics of revised plans and specifications for the reduced scope of 
the prepoend contract. 

6. Even though tentative agreement on reduced scope and price 
. had been reached by Miy 7, 1968, considerable time one: elapes, because 


of the Owner's financiag problems, before the contract was actually exccuted, 


In addition, negotiations on specific contract termes continued, 


» Waltes KIDDE CONSTRUCTORS Incorporated 
a 4 
By letter of July 8, 1968 (Exhibit 6), the Architect set Jul 


date for formal signing. By letter of July 19 (is x 
to August 5, 

7. Continual] delay Ly the Owner ! -d the Architect to ask us for our 
appraisal of the obligations we would incur if we proceeded in advance of 


signing the contract. ‘letter of August 7, 1968 (Exhibit 8), we furnished 


such an appraisal and stated the conditions under which we would proceed 


in advance of contract signing. These conditions were acceptable te the 


Owner and, under date of August 12, 1968, a Memorandum of Understanding 


Exhibit 9) was signed by both parties. ; ir letter of Ausust{6, 1968 
& y ] y g§ , 


m ‘ PU ° ° . 4 
(Exhibit' 10), we forwarded signed copics of this Memorandum of Under- 


standing to the Architect. 
Acting under the emorandum of Understanding, we 
at the site on Monday, August 14 1968. Negotiations on tl 
propo sed contract continued, By letter of Octobe 
made certain suggestions as he contract wording 
agreed by signature on the letter. The contract itself was thereupon executed, 


us 


under date of Oc ater Ne 96 § in the amount of $14, 125 , 600 (base bid 


; 
i 
Alterates ind 9), ane ‘ imc ange Orders 1 through 5 
Pane =) aE ? eer Nes ie Woe ay FEE) vies Wa ones oy octet enon Raut 
ulcc incorporatit : Oo} l in the negotiations anc 
? } & > b 
the contract amount to $12, 804, 383 (exhibit 12). On November 20; 
the contract was assipned he State*of Connecticut Ticalth and 
Education Facilities Authority (S 
9. In the meantime, 


and assumin: award would be made | 


we prepared a detailed construction schedule for the job 
a 


2 


This schedule was forwarded to the Architect by our letter of August 12, 1968 


(Exhibit 14), in which we pointed out that any delay in award beyond August 5, 


1968, would automatically ¢ e schedule by the number of days award was 
delayed. Further, we rem’ 1 ne Architect, the schedule showed completion 
considerably in advance of the conpleti late. This resulted from the change 
in phasing referred to in paragraph 32 above, for which a substantial credit 
had been given in the contract price. 

10. With the rephasing, the schedule (Exhibit 13) showed a completion date 
of July 25, 1979, or 719 calendar ways after the assumed start of August 5, 1968, 
This compression of schedule was achicved, as the parties had agreed, by pro- 
vision of two temporary buildings, which were to be occupied by the hospital, 
allowing work on both wings to proceed simultancously. The schedule clearly 
depicted this arrangement. 

ll. No objection to the schedule was received from the Architect or the 
Owner. Inasmuch as the schedule was consistent with agreements made during 
the scope and price negotiations, it is c onsidered to represent the agreement of 
the partics as to how the work was to be scheduled. 

12. When the contract forms were prepared for execiition 
the Owner made no change in the number of calendar days (1,100) by which com- 
pletion could be delayed before assessment of liquidated damages. In our view, 
the effect of this situation is that we, as Contractor, were obligated to take all 
reasonable steps to attempt to complete the work in 719 calendar days (because 
we had agreed in negotiations), but that we could not be assessed liquidated 
damages unless we failed to complete within 1, 100 days. In the event we were 
excusably delayed, we were entitled to extension of both of these time limits, 


so as to leave us in the same position after the delay as before. It should be 


noted that the 4 


. 
* 


We er oid cial ndaaacal Incorpo Fd 


oe 


| 


‘liquidated damage provision applies to only part of the contract, while the 


" scheduled completion wate applies to the entire contract. ee 


13, Between August 19, 1968, whens we started w sis and Scteias 29, 


: 1968, date of the contract, there were a ousen of excusable delays. In 


order to allow for these delays, the partics agreed Usxhibit 11) that all 

i i - 
dela ys experienced prior to October 21, 1968, would be offset ee 
pptaeaistdne ee i. 1968, as the contract starting ee te, “Accordingly, 


all of our time extension requests are based on this agreed starting date. 


‘In other words, the 56 days between August 5 and October 1 has been 


il 
included in each calculation of the ee delay. 


14.. As Gaacermee above, “the reduced contract price and compressed 
| ; 


e based on the understanding arrived at in the negotiations 


that the hospital would make work areas available to us, in accordance 


with our schedule of August 1968 (Exhibit 13), so as to permit work 


‘simultaneously on both wings. Accomplishment of the work by Kidde at 


e 


the reduced price and in the reduced time period was dependent on full 


cooperation on the part of the Owner in making areas available as 
scheduled and in providing answere to criteria and design questions in 


a aul manner. 


15, Subscquent to award to the contract the puss did not_ make 


—- 


arcas available for construction as scheduled and did not in many cases 


provide critcria as required to mect construction schedules. Further, 


“+ KIDDE CONSTRUCTORS incorporated 


’ ’ 


s delayed by changed c 


All of these situation 


a claim for contract price adj 


sts, The details of thi: 


Il, DELAY ON TEN .Y BUILDINGS 


16, Under the original phasing for this project, the following 


general sequence was contemplated; Erect new purtion of east wing, move 


facilitics from old west wing to cast wing, demolish old west wing, erect 


new west wing, move facilities into new west wing, 


estimated that a full three years or more would be required for the 


17. In order to shorten the 


that the Contractor furni e, two additional 


temporary buildings (in rady called for), into which the 


' ft 


facilities in e old west wing could be located pendiny construction of 
§ J é 


the 


4 


new west wing. This wor 
demolition of the old west wing, earlier erection of the 


work concurrently on the two wings ne hospital, 


18, It was estimated by Kidde that about one year could be 


in construction time. The savings to be realized were f 


sufficient to permit 


Kidde to pay for the two additiona} buildings a 


G 


lition, to grant a 


« rr 


‘ Wiiter KIDDE CONSTRUCTORS ie 


substantial eredit in the price negotiations, For its part, the hospital 
agreed to pay for any interior work in the temporary buildings which they 


might desire above and beyondthe minimum required for transfer of their 


| 
' 
facilities. i 


; 
19. In our various proposals on scope reduction, p? esented 


ae 
during the negotiations referred to above, we included a nct price reduction 
o & ? 


of $100,000 (after allowing for extra cost ef the temporary buildings 
their removal) for the proposed phasing change. Our pr 
cluded the following suggested rewording of the phasing specifications 
‘j * 

ay 


A. 05 - Completion of Contract 


an 
Liquidatcd Damages 


1. Revise construction schedule to reflect a project 


completion date of 2-1/2 years after award of 


contract, 


SGC. 01, 64 (b) 


Phasing. Change to read: 


(b) Pkasing: The work shall be done in two major phases: 


1. Demolition for and construction of cast and west 


buildings. 


20. Ata meeting on June 19, 1968 (see Minutes, Exhibit 15), the 


\ 


provision of the as discussed, At this mocting 


r 
d 


two tempo? iry buildings 


it was indicated that the contract would be signed prior to August 1, 


4 


‘Walter KIDDE CONSTRUCTORS incoC) ited 
a . 
bs ‘21. Both partics proceeded on the snowtailon th: he proposed 
ps would provide for the phasing change and the furnishing and use 


s 


of the two temporary buildings, By letter of July 23, 1968 (Exhibit 16), 
porary g y y : 


the Architect requested a cily variance on the temporary buildings. This 
variance was granted by Ictter of August 13 (Exhibit 17). Renin es Kidde 
prepared oe ss iliae schedule (Exhibit 13) aitiks was vite feted to the 
Architect (paragraph 9 above), 

22. By letter of July 24, 1968 (Exhibit 16), the /.rchitect fur- 


nished us copies of Drawing SKA-1, showing proposed interior work in the 
1. 


two temporary buildings. A review of the work roposed indicated that 
} bf & pro} 


“ 


- 


it would cost on the order of $100,000, This was the first indication we 
had of the extensive nature of the interior finish which the hospital would 
require; previous information had indicated a value of about $10,000. 
Our schedule (Exhibit 13) was based on interior finish ak of about the 
latter magnitude, : 

23. When the revi: ed plans and specifications for the reduced 
scope were issued by the Architect, they did not include the revised wording 
suggested by Kidde (paragraph 19 above). In lieu thereof, the Architect 
completely revised the phasing schedule shown on Drawings A-53 and A-54, 
In addition, provision for the temporary buildings wee included in the letter 
agreement of October 22, 1968 (Exhibit 11). Together with our schedule 
(Exhibit 13) and the accepted price reduction, this letter agrecment and the 


revisions to Drawings A-53 and A-54 are considered by Kidde to constitute 


agreement on the revised phasing described above. 


8B : 


. O -* “ae coe oO * 
. 6 e e oe? 
‘24, The dermolition of the old west wing of the hospital was an’ 
essential prerequisite to the ec: ection of the new west wing, since they 


© 
. 


occupicd the sarne site, This demolition in tury depended on the Owner's 
snyo' ol hic facililics from the west wing into the temporar 

eee : . 
elsewhere. Ylowever, there was a small portion of the demolition that 


' 


could be done prior to complction of the Owner's move. Hence, ovr 


schedule divided the demolition into two parts, the part that could be done 
‘ ° , he ’ ve, ine i 


before the Owner's move and the part that had to wait uUnti) he moved. It 


« 


is the latter pertion that was seriously delaye land with which we are 


concerned, 
25. There were actually three temporary yuildings in the contract. 


Che first,: however (No. 1) was constructed by cnother contractor, and 
four work in connection therewith was lirnited to c: n interior finish. 
The two buildings furnished by us were numbered 2 and 3 by the Archit 


j 


26, Our original schedule (Joxhibit 1l- showed temporary buildings 
| 
& . ; 
-2 and 3 to be cumpleted between October 10 and 18 (cvent 192), with the, 
| : 
Owncr's move to be complete between October 24 and November 1 [event 244), 
This would have permitted start of the final phase of the demolition of the 
| 
old west wing (event 1508) by November 1, 1968, or the carly start date of 
the activity. 
i ; 
! . ! . 
27.. The ercction of Building 3 was completed on October 18, oF 
i . . 
i : 
on schedule. Since Building 2 is a twin of Building 3, it is reasonable to 


say that, by employing another crew, we could also have completed this 


building on time. Wowever, the Owner failed to give us acccss to the site 


Q 


of Building 2 on time, which was occupied by the Owner's "preconstruction" 


: ase 
contractor for 19 days after we were ready to erect the building. 


« 


28. After this delay we were subsequently held up on E : 


uildin: 2 because x 


of a jurisdictional dispute between the carpenters and laborers. This 


- < : . : ie 5 gn . % 
q 


delay would not have ocurred in the absence of the delay of preconstruction 

contractor, as the building would have been erect . dcfore the 

jurisdictional dispute tcok place. 

29. A more serious delaying effect on the temporary buildings resulted 
from the extensive partition and finish work directed by the Owner. As 

pointed out above (paragrarh 22), our original schedule had not contemplated 


ss : ‘ 
work of the magnitude we were subsequently given. Further, our price 


proposal, as negotiated on the reduced scope, had not been based on 


of the west wing in accordance with our schedule (Exhibit 13). 
30. Not only did the Owner delay the temporary buildings by increasing 
the scope of the intcrior work, but in addition he made numerous changes 
in the interior layout oe July and December 1948. A brief listing 


of these changes is oontained in Exhibit 19. 


31, Asa result of these delays, Building 1 was not completed until 


December 10, 1968, Building 2 until February 4, 1969, and Building 3 


until January 2, 1969. The total overall excusable delay for event 192 


was thus 109 calendar days (October 18 to February 4). 


32, Further delays occurred in the Owner's move out of the old 


west wing. These will be discussed in Part V, below. 


. 


DELAY. CAUSED By PRE CONSTRUCTION CONTRACTOR 


33. The Owner awarded a contract for certain preliminary 
work to be done in advance of the main construction contract which was 


- subsequently awarded to Kidde. The'term "precunstruction contract" 


7 ° 


_has been used by the Architect to refer to this contract. 
34, The work of the preconstruction contractor had to be done 


in advance of certain critical items in our contract. -Delay of this con- 


tractor (Southern New England Contracting Co., referred to hereinafter 


4 


as SNEC) on the work precedent to these critical items would seriously 
‘i ' , 


H 
delay ;and increase the cost of our work. Such delays did occur, and to 


the extent that they increased our cost, oe are factors in this eee 
j min 
35, More than one delay on the part of SNEC occurred, the 
atta to temporary building 2 has been discussed zbove, Another serious 
delay involved the north service unit of the east wing. This was a portion 
of the existing east wing (sce Daud Avs) that had to be demolished 
before we could start erection of the new portion of the cast wing, This 
demolition is designated on activity 248-256 on our constructi=™ schedule. 
This activity is on the critical — and hence any allah ee it delays com- 


pletion of the entire contract, Certain work by SNEC had to be done before 


*~ve could start on this activity. 
e 


—_ 


36, By November 19, 1968, we had completed precedent activities 
« 
to the point at which we should have been able to start on activity 248-256, 
However, SNEC was still working ia the area ond continued threugh the 


winter, The areca was finally made availeble to us on February 20, 1969. 


A selena of 7 days was requircd to movilize our demolition subcontrac¢tar, 
as . : . : 


‘who began w i on February 27. The total ex cusable delay was, tl hercfore, 
i : ‘ ; 
oy calendar days. Since this delay was caused by 1: tenoss of anther 


contractor under the Owner's s supervision and saved ‘the additional costs 
i ras hon 
! ee n 

incurred by Kidde as a result of such lateness constitute a contract chaj'ge 


entitling Kidde to reimburseny nt. 
Iv. DELAY ON BRICK APPROVAL 
37. Article 4A. 04 of the ells eta sind Ar ceieent approval 
_-of samples of face brick ame of sample pancl —— ON Article 4A. 05 
states that the face br ioe to be used will be selected by the sella 


38, Our original schedule calls for carly start of =a by 


\729 : 


peas 


December 5, 1968 teensy, 376-380). Ata job mecting on August 21, — 
. (see Minutes, Exhibit 20), the Architect stated that selction ot brick Jeol 
be eres by Scptember 25, Our job super Spel iad) Mr. Oe , stated 
that he wanted the brick on the job by November 15, These peewee H 
were repc2ted at job rieeting 2 on September 4, 1968 are Minutes, 
Exhibit 21). 
~ ; 5 . 3 : 

a We erectcd sample payels on September 25 for the Architect's 
ee (Daily Report 9/25/68, Exhibit 22). The Architect inspected the 
samples on October 4, 1968, and ehanted the type desired. However, ~ 
requested that another panel . laid up to cnable selection of color range. 
(See Minutes, job mecting No. 3, ee 9, 1968, Exhibit 23) 

40, Final selection of eas range was msde on October 25 (sce 
Minutes, job mecting.No. 4, October 24, 1968, Exhibit 24), We promptly 


laced our order for brick, with the first ship:inent schedaled to be on 
l 


the job by December 29, 1968. This was 24 days late, according to our 


or in Janunxe, we learned that the Architect had 


stopped ‘shipment of the brick from the supper (sec our ips to 
‘Architect of January as 1968, Exhibit 25), and had modified the re- 


sid a ans for the brick, This resulted ina further ade lay of ieilte ery 


$e 
. al ra Pe satires “ 


until Jemvary, 25, 1969. arte ee ig 


ae'e 


42, Based on our schedule the total delay in brick delivery 
was 5] calendar days Meapinber 5 to January 25), This delay, however, 


in wholly concurrent with ether delays cons idered herein, If we are 


in 


eee the time extensions ‘reques sted for these other dela Lys, no time 


extension will be required for the brick delay. 


- 


. 


| V. DELAY ON CONNECTING LINK 
43, Between the old west wing of the hospital and the gant 
ving, there was 2 narrow section which has been referred to as the 
"connecting link" in correspondence between the vies This connect- _ 
ing link had to be demolished along with the cout wing itself to permit the 
new west wing to be built. 
44, The contract drawings do not indicate any hospital 


facilities within the connecting link, Neither does the phasing schedule 
Qo o 


show that any facility is to be moved out of this link. The assumption 


made by the contractor in scheduling the work was that the press move- 
ments, as ae out in the contract, were complete, and that, upon 
complction of preceding items, demolition of the west wing and the con- 


necting link could proceed as scheduled. 


‘2 


Early in 1969, we were informed by the Owner that, we 


would be piven access to the connecting link along with the west wing, 
° & & 


but that provision first had to be made for a new emeryenc r observa- 
P & hes 


tion room to accom:nodate a similar facility then located in the con- 


necting link. : (Sce our letter of March 10, 1969, Exhibit 26.) No such 


requirement was contained in the contract, and our contract price and 
schedule had not provided for such a delay. 


46. The effect of this action by the Owner was to force us 


4 
- 


er a} « Z . * ; 
_~‘cither to use a double operation on the demolition work or to delay 


demolition until the entire portion to be demolished was ede available 
tous. We elected to do the former as more economical], Our subcon- 
tractor began west wing demolition March 10, 1969, and proceeded until 
313, at which point work had to cease because of lack of availability 

of the connecting link. The subcontractor Aaseetaaiieadt: 

ai, The connecting link was made available to us on or about 
April 22. Our subcontractor was remobilized by April 29 and substantially 
completed the west wing demolition on May 14. 

48. Since, in the absence of earlier bites (see paragraph 26 
above), we could have begun demolition of the old west wing by its 
scheduled carly start date, it is reasonable to state that, in the absence 


of the delay on the connecting link, it could have been completed by the 


early completion date, or Nov. 14, 1968, It was actually completed on 
May 14, 1969, or 181 days late. This is the amount of time extension we 


are entitled to at this:point. 


Ce ae oO : | (a 


49, During the above delay, it was determined that we would’ . 
Bae gen i ‘ e ; . : 
1. ° have to reroute the main 12-inch steam lines in corridor 12120 duc to the 
impossibility of routing them as shown on the contract docuinents, This 
; bis i . . . 
- delay also affected the Owner's move into the temporary buildings, This 


delay is, however, concurrent with the other delays up to this point. 
7 i : “* ba . 


~ 


"SVE, FOUNDATION DELAY, WEST WING 
wings S-6 and S-13 of the original bid documents show 


a row of stecl shect piling along the cast face of the foundation for the 


new west wing. The purpose of this shect piling was to protect the east 


t/ 


a 


of the hospital from foundation failure during the excavation for the 


f wee 
new . 


vost wing. 
' : 


a 


: pa “During the er reduction negotiations referred to in 

sah acacia 2-4, above, the Architect asked for suggestions as to ee 
scope reductions that might reduce the cost of the ili, We SUES ested 
that, by suitable redesign of the west wing, such as by moving the new 
building away from the east wing, it might be possible to eliminate this 

' shect wtb: A price reduction of $80,500 was offered by iidde for this 
item, ua this was included in the Memorandum of Agreement of May 7, 


1968 (Exhibit 3). 


52. The revised drawings were furnished by the Architect by 


® 
—_" 


letter of June 27 (Exhibit 5). These show that the Architect has moved ~ 
the ues ake a distance of 7'6" farther away from the east wing and has 
specifically delctcd the shect piling previously called for, (This was con- 
sistent with our suggestion and with the price reduction agreed to. Relying 


15 


CTR A ARM LE TE IE SE 


SoS eS ARRON SH TRI RET Smear ew ee 


1 © . oO 


. . 
. 


on the Architect's redesign as adequate, we confirmed the price reduction ° 


a . 
* 


by acceptance of the contract. 


. 


53. Subsequent to demoliticn of the old west wing, excavation pro- 


cecded for the foundations of the new west wing. Farly in July 1959, we 
{ i ; 


’ Z 


began to encounter conditions in the area where the sheet piling had been 


deleted which indicated tp our job superintendent that it would be dangerous 
J P & 


to proceed in accordance with the Architect's redesign. Accordingly, on 
@ 
June 10, 1969, he addressed a letter (Exhibit 27) to the Architect, point- 


an 


“ing out the conditions, and requesting authorization to add part of the sheet 
* piling which had becn deleted. 


se ‘ 
54, In reply, dated June 13, 1969 (Exhibit 28) the Architect re- 


——— 


ferred to certain clauses of the specifications, and stated that on the basis 
. 

should proceed without delay and at no chonge in the contract 
amount. The specifications referred to are general provisions relating to 
excavation , shoring, shect piling and various protective meacures, 

55, Inasmuch as it was obvious that the general specifications 

referred to by the Architect did not apply to an item of work that had been 
specifically dcleted by agreement between the partics, our superintendent, 


by letter of June 16, 1969 (Exhibit 29), again requested authorization for 


the work. 


_ 


56. At about this time an inspection of the excavation was made by 
.the Building Department of the City of Hartford. Following this examination, 
they issucd a stop order (Exhibit 30), directing that work be stopped pencing 
a complcte investigation and proposal by the structural engineer. We informed 


the Architect of this developmicat in our letters of June 24 and 


1G 


26 (Exhibits 31 and 32). By lciters of June 26 and 30 (Exhibits 33 and 


‘ : 
34), the Architect reiterated his position that a solution to the problem 


was our (Kidde's) responsibility. 


“57. By our letter of July 1, 1969 (Exhibit 35), we responded 


1 


to the Auchtheat in som detail, pointing out the suloneaeierenant at his 

batons and requesting that he take immediate action to sotediien the 
work to mect the requirements of the City of Hartford. In response, by 
letter of July 3, 1969 (Exhibit 36), the Architect agreed to obtain advice 


on the matter from a soils expert, although still maintaining that the con-_ 


P > ‘ : ie? ‘ CL 
tractor was responsible. ‘fo assist the investigation we were directed on. 
Fil 


July 3 ‘(Exhibit 37) to excavate a serics of dhecrvalten. trenches. Our 
letter of July 7 (Exhibit 38) acknowledged the Architect's action. 

58. At a field office meeting on July 31, 1969, we were furnished 
the Architect's proposed solution to the problem. This is described in 
Mr S; Marenberg's letter of July 23, 1969 faachitett 39), with enclosures, 
and in the Architect's letters of July 25 and 28 (Exhibits 40 said 41). re 
proval of the plan was given in the letter of the City of Hartford dated 
July 25, 1969. (Exhibit 42). | 

| $9. Upon examination of the plan developed by the structural 
engincer for the Architect, we were of the opinion that it was both ex- 
. | After considerable discussion, the 


Architect agreed that we could submit for revicw a plan of our own. This 


tremely unsafe and uneconomical 


—_ 


‘ag contivmed’ in our letter of August 11, 1969 (lwhibic 49). 


7 _ 


60. Our proposed plan, which consisted of underpinning the 


footings on the west side of the cast wing, was shorlly developed and 
presented to the City by S. Marenberg's letter of August 14, 1969 (Ex-., 


hibit 44), Approval was granted by the City and confirmed in the Arch- 


' 


itecl's letters: of August 18 and 19 (Exhibits 45 and 46). We ‘piel 
receipt in our letter of August 21 (Exhibit 47). 
: 61. The Architect has continued to hold to the position that 
this additional foundation work docs not ehoeiiaen a eenkense change, and 
that the contrector is entitled neither to payment for the extra cost nox 
to a time ‘extension for the delay. We cannot egree to this view, as was 
pointed out in- our letter of July 1, 1969 (Exhibit 35). The partics agreed 
that a credit would be given for the deletion of the shcct piling, and the 
Architect agreed to redesign the foundations so as to eliminate the necd 
for ix. Since events showed the nannahie to be inadequate for the conditions, 
only ‘the following alternate conclusions can be drawn: 

a. Either the redesign was inadequate, requiring a further change 
in design, in which case the contractor is entitled to a time and price ad- 
justment because of the required change. 

b. Or the redesign was proper,on the basis of known site con- 

° 
ditions, in which case the conditions actua ly encountercd were of the type 
referred to in Article 9 (b) of the General Conditions of the contract. In 


this event, the contractor is entitled to a time and price adjustment for 


changed conditions. 


13 


. 
. 


62. The situction requiring the change was encountered on 
; e 


Jure 6, 1969. After receipt of the approval of the underpinning on 


August 18, a period of 30 days was required to mobilize and perform 


the underpinning, which was completed on. September 18. The total 


time extension due on the west wing is therefore 104 culendar days. This 


is to be added to the 54 days agreed to in contract negotiations (paragraph 13), 


and the 10$ days mentioned in paragraph 31, for a total of 265 days to this 


point. : | ‘ 


VII, DELAY: ON EAST DUCT SHAFT, EAST WING 


©? 
63. The contract calls for construction new duct shaft 


in the vicinity_of columns 32K and 32], east wing, extending from the 


third level to Penthouse No. 2 on. the roof of the east wing. In addition, 


extensive modifications 


+ 


for. The evident purpose of this work is 
of conditioned air to the enlarged cast wing. 


64, The phasing steps set forth in the contract do not spec- 


ifically meution this duct shaft and penthouse work. Instead they are 


lumped in with the item of alterations. Paragraph 64 of the Supplementary 


General Conditions states that the hospital will continue its normal functious 


during the course of construction, 


- 


that shutdowns of service will be done 
‘so as to result in least practicable interference with normal functions, and 
- that shutdown of air condilioning systems will be done during cooler rnonths. 


Paragraph 15A.1.29 of the specifications also calls for minimum interference 


1S 


- swith regular operation ‘of cxisting facilitics.’ 
65. During the fall of 1969, the mechanical contractor was 
engaged in detailed planning of work on the HVAC systems in the east 


i ; ' 
wing. In.the course of this planning he at tentative cstimatecs 


©? 


as to the minimum shutdown periods that would be required for the shaft 


and penthouse work. At a mecting called by the contractor on November 
20, 1969, the problem of shutdown of scrvice was discussed. (See minutes 


Exhibit 48.) | Re a 


-- 


66. At another meeting on November 25, 1969 (see minutes. 


ae 


Exhibit 49), attended by representatives of the Architect, the Contractor 
’ - 


. 


and the hospital, the problem was again discussed. At a 


—_— 
ee | 4 
attended by 


a | 1. » nm fiat -~ et. np te nenttant 
O. the stUspatai a 


Wee wr yaere rere ars 
. 


not afford tl long shutdown period that the :1 subcontractor 


stated was necessary for him to perform his work. 

67. In a letter of December 15, 1969 (Exhibit 51), the Architect 
criticized us for lack of an up-to-date schedule. In our reply of De- 
cember 23 (Exhibit 52), we pointed out that our schedule was held up due 
to the cast wing phasing problem and lack of answers from the Architect 
° 


on that problem. 


_— 


68. By letter of December 30, 1969 (Exhibit 53), the Architsct 
furnished us a proposed phasing of the work in the arca of the duct shaft 


and Penthouse No. 2. This was reviewed by the contractor and subcon- 


. ae 


tractors at a rnecting on January 9, 1970 (see notes, Fxhibit 54), as - 


j : . 
a result of which we developed comments on the proposcd phasing and 


presented them to the Architect in our letter of January 13, 1970 (Ex- 


hibit 55). . 
69. The entire problem was reviewed at a mecting with 
the Architect on January 22, 1970 (sce minutes, Exhibit 56). In our 


letter of February 12, 1970 (Exhibit 57), 


extensive shutdown period was required under 


ae 
a 
gestions that had been made to that date. This matter was also referred 


to in our Ictter. of February”17 (Exhibit 58). 


= 


70. In ictters of February 18 an 
and ; 60), our mechanical subcontractor descr 
lays aficcling his work in the 
was ready to perform work. 

71. In the discussions between the Arcuitect and contractor 
during this period, various : ; wer ,de for mcasures to reduce 
the shutdown time. One of these ate for enlargement of Penthouse No. 2 
to allow placcment of new equiprnent while the old equipment was still in 
operation. The Architect adopted this suggestion ar prepared revisec 


plans for the work. We received these plans (sketches SK-A75, SKH-122 


- 


and Si-S10) on February 26, 1970. There were forwarded to subcontractors 

for proposals. On March 11, 1970, we forwarded our consolidated proposal 
’ ’ t 

for this change (Y-3) to the Architect, The Owner and Architect cxpresscc 


dissatisfaction with the price and, after protracted negotiations 


Z| 


on May 


&, .1970, ,to prO}cd with the change on a tim pndemateri al basty, 


[. yale 


This was confirmed by letter of June 5, 1970 (Exhibit 61). Meanwhile the 


i . . 
Architect's mechanical engineers, Syska & Hennesscy, furnished a revised 


phasing schedul> and requested our comments, These comments were 


furnished by our Ictter of May 7, 1970 (Exhibit 64). ‘ 


72. The shaft and penthouse delay affects event 1372 on the original 


schedule. This event was scheduled to occur September 2, 1969, with only 


, 


one day of float, so that it was essentially critical, Assuming 7 days for 


start-up and 210 days for performance of the work after notice to proceed 


a - 


on May 8, 1970, the revised date for the occurrence of event 1372 would be 


December 11, 1970, or 465 days later than the original schedule. 


Po 


thercfore entitled to a time extension of 465 calendar days on the east wing. 
So far as the east wing is concerned, this delay is concurrent with any time 
= , 


ee ee »yniget? 1 “3% “or Yo ey ee ee 
aciays GeEscriveG CaLraiel®r lls this Cicaciliis, 


73, In discussions with us concerning this dclay, the Owner and 


Architect, appear to have taken the position that the dclay is not excusable 


because of the contract provisions cited in paragraph 64, above. This positionis n 
valid, These provisions call for minimum shut downs or interference with 
hospital operations. In the context of the bidding information, this can only 


mean the minimum needed for the performance of the work. As bidders, we 


had no way of knowing what the operations of the hospital would require, since 


‘information was not furnished, and could only estimate from a construction 


. 


standpoint. If the Owner had wanted us to estimate the cost based on the 
hospital's operating requirements, he should have spelled out the restrictions 


in the bidding documents, Lacking such information, we could not provide 


a 22 


pe aed ©) 


for such costs or delays in our bid. Hence, having been subjected to 


unforeseen costs by the Owner, we are entitled to a contract price and time 


. 


adjustment, 


VII, X-RAY FACILITIES DELAY, FOL TH LEVEL 


’ 


74. By letter of November 13, 1968 (Exhibit 65), we reminded 


the Architect that we needed detailed information on equipment furnished 


by the Owner, including electrical data and wiring diagrams. Such 
o ay > : 


, 


information is needed both for scheduling the work and for coordination 
with other work. » again reminded the Architect of 

January 21, 1 96 

1969 (Exhibit 68), 


June 30, 1969 (Exhibit 


75, Contract drawing A-44 contains a listing of equipment for the 


hospital and indicates which items are Owner-furni shed, whichare 
f ’ 


¢ 
contractor-furnished, and which are instalicd by the Contractor or by the 


Owner. It should be pointed out that, even for an item furnished and 
installed by the Owner, the Contractor generally had to install utility 


services and for this reason had to have information to lay out and install 


the utility runs. The most sertons delay problem in regard to this equip- 
ment concerned the X-ray cquipment on the fourth and fifth levels of the 

east wing. ‘his portion of the claim is limited to the fourth level, The 

fifth level will be disc ere in Section XIII, 


76, Ata meeting called by the Owner on Januar » 1970 (sce 


minutes, Exhibit 76), we were told that the Owner was considering changes 
=> 


cae ae ee ener ee me - ome ee ee eo er me 


° 


et 


‘ 


which affected the fourth ievel equipment and which might necessitate a stop 
e . ‘ 
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ae @ ee a 


a 
' * 


‘order on our work, Shortly thereafter we were informnally requested to hold 


up work in the area, and this was confirmed in our letter of February l7, 
1970 (Exhibit 58). 
77. ‘Discussion of the chang: occurred.at mectings on February: 19, 


March 13, March 18, March 20, April 1, April 3, April 8, April 15, 


April 22, April 24, April 7 


, 6, May 13, May 20, May 27 and June 3, 


¢ 
. 


1970, On April 17 we received drawing E-5A from the Architect showing 
the proposed changes. Our proposal on the change (J-4) was submitted 
May 6, 1970. By Ictter of June 5, 1970 (Exhibit 61), the Architect directed _ 


oe 
us to proceed on a time and material basis. 


~ 


78. The delay on the X-Ray facilities aifected the lathing and 
plastering on the 
(conduit) serving the X-ray equipment were located in the area to be plactened: 
Event 772 on the original schcdule is the particwar event which was held up 
by the dejay. This event was scheduled to occur on March 9, 1969. Notice 
io proceed (Exhibit 61) on the change was received June 5, 1970. Allowing 


: ys to perform the rough-in work in the change, the revised date fo: 


the occurrence of event 772 would be September 3, 1970, ora delay of 553 


calendar days. Since this delay excceds the 465 days due forthe east duct 


shaft delay, and since the latter generally concurrent, the total time extension 
dve on the cast wing for delays so far discussed is 553 days. Inasmuch a-~ the 
dclay was entirely the fault of the Owner, we are elso entitled to r-smburseimen 


. 


for the extra costs resulting there from, 
Ye 


Ix, FOOD SERVICE EQUIPMENT DI a, AY 


19, ‘This contract calls for a kitchen on the second level of eee 
the new ne sires Some of the equipment for the new kitchen was ‘to iW 
be moved from the old kitchen in the cast wing and some was to be new 


equipment supplicd by the Contractor. The furnishing, installation, and 


_Jnoving of the food service equipment was subcontracted by us to the 


firm of S. Blickman, Inc. 
; Cty i : 
80, Our original schedule called for start of setting kitchen 
- equipment (activity 2368-2372) on July 15, 1969. Allowing 120 days for 
. fabrication and delivery to site, this meant that shop drawings should 
have been approved by March 15, 1969. However, by that date excusable 
delays of over five months had already occurred on the west wing, which 


would allow adjustment in the shop drawing approval date to at least August 


15, 1969. 
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i 
81. Early in 1969, Blickman began preparing shop drawings 


pes : sg : 


in the course of which numerous probiems were encountered. In letters of 


April 3 and §, Blickman requested answers to various questions, which 


were answered by the Architect's memorandum of May 8, 1969. 
l ’ - . e “ral 


'82. By Ictter of June 11, 1969 (Exhibit 77), we submitted ‘shop 
drawings on the food service equipment and at the same time requested 


certain information which was still lacking. By letter of July 25, 1969 


‘ 


(Exhibit 78), we reminded the Architect of the urgency of our need for 
ee : ie 
“answers to questions previously submitted on the food service equipment. 

83. By letter of August 13, 1969 (Exhibit 79), the Architect re- 


’ je 
quested us to hold certain items of equipment until various proposed 


~ 


_changes were resolved. We transmiticd this to 
of August 15 (Exhibit 80), statin that we were also still awaiting answers 
to previous questions. : 

84. By letter of October 31, 1969 (JeExhibit $1), we-again bg 
Yotnted the Owner of the urgent need for the information, pointing out 


that our preparatory work was being delayed by lack of the data. In 


letter of January 2, 1970, (Exhibit 82), Blickman again complained of 


lack of answers. te Gan 


since the schedule mentioned therein had become obsolctc, but was discu ced 
\ 


_ 


informally. 
85. The question of the proposed kitchen changes was discussed 
by the parties concerned at intervals during the early part of 1970, but 


because of other delays heretofore discussed the delay did not again become 
. t : : et 


2G 
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At a meeting on June 3, 1970 (see 
5 


tractor requested a final decision cn the 


1970. This 


2, 1970 (Exhibit 85), the Architect forwarded 
to us the Owner's letter of June 26, 1970 (Exhibit 86), listing chan 
desired in the kitchen equipment. This was received by us July 65 1970: 
This was not a direction to proceed but simply a request for é 


5 
ie / 


propos Hence it did not resolve the 


We promptly forwarded the proposed change to our subcontractors 


requesting proposals. Some difficulty was encountered by our subcontractors 


> 
? 


the proposals because of lack of complete information. However, 


and 25 (Mxhibits 87 and 8&8), we submitted partial proposals 


on August 24 


, : re ear 2 sl ly 
covering Blickman's w to additional questions 


raised by Blickman. 


txhibit 89), we informed the 


Owner that a decision bad to be n chen equipment by the end 


of the month. Dy letters of Septe (exhibit 90), the Architect 


ber 23, 1970 (exhibit 91), 


answering Blickman's questions, ill not given notice to 


proceed but were requested to submit a revisc¢ d proposal. We forwarded 


the Architect's letter te Blickman by our 1970 


(Exhibit 92), and Blickman responded by - of November 5, 1970 


fxhibit 93). .s formally submitted to the 


sroval) Wes 15 


Architect on 


Witt nical oT 1§ lace: Le 


4 
by te Architect 9 
89, In the meantime, Blickman hed eenunniied with shop 

drawings on the assumption that final approval would be forthcoming, 
Nurnerous questions slill arose, however, which were covered in 
Rlick scab letters of November 5 and Desem nbes 9 (Exhibits 96 and 97), 
Pexcutitty all of these had been answered by Decembcr 18, 1978, a 
lowing 120 days for fabrication and delivery of equipment after December 
18, the subcontractor could be ready for installation by April 17, 1971, 

| 91, The original scheduled date for start of installation (event 


2368). was July 15, 1969. It has been shown (Section VI, above) 


so 
- i 


that a time extension ef 339 days is duc on the west wing for delays 
previously NS uesed), This wovld revise the ‘scheduled date af event 2.368 
to June 19, 1970. A further delay to April 17, 1971, would result in a 
time ee of 302 days, ‘Phe Contractor is therefore catia to a 
total time suNanedend, on the west wing of 642 calendar days for delays sa 
far discussed, and to iutencrmeninst for extra costs resulting from the delay, 
x DELAY. ON WOOD CASEWORK 

92. The contrast calls for furnistiing saa installation of a number 
of items of wood casework, Sce drawings A-8 and A-34 and Section 11D} 
of the specifications. Article 11D. 04 of the specifications lists three sug- 
gested manutacturers but allows also an “approved cqual." Article 37 {c) 
of the General Conditions also permits the Contractor to substitute, 
any specified item, any other product or type of construction which 


judgment of the Architect is equal te that specified. 


8 
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93, In our biddin; 
manutacturers listed 11 
submitted by two o 
bids were completely in conformance 
bidder made one or more cx 
Architect we gained the impression that the product proposed 
Gourdeau, Inc. (casework manufactured by National Industries), would be 
acceptable, although we received no approval in writing 


94, After analyzing the bids and the exceptions mad 


we concluded that the product offered by Jules A. Gourd 
L ) 


Ling 
i 


of the specifications and that its type of construction, 


14 
Lt 


1), we requested the 


letter ‘stated that National Indi 
By letter of January 3 


A 


xy furnishing the Architect a copy of the Nation Industries ca 


Gourdeau § 


} 


rdeau proposed to furnish 


Under dat 


an uae death naibtaalinvae diinlieteaann sane aamaghataiemdielmattmnacina raseetae cee a 
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for wood 


Tt should be note hat the only specific objection made to the Gourdeau 
subrnittal he 6'' base, which Gourdea sreed to mect although it 
is non-standard in the 

96. Following submission of color samples and samples of 
plastic cabinet tops, we submitted on December 9, 1969, shop drawings 
for the casework, together with another copy of the National Industries 
brochure (Exhibit 100) On Janvary 19,1970) Me Architect returned the 
shop drawings with corrections, marked "Revise and Resubmit!’ No action 


waataken on the brochure.’ On April 20,1970 we resubmitted the shop 


‘drawings, and on June 12, 1970, they were returned approved with minor 


notations. All of the shop drawings bore Gourdeau's note "All casework 


to be high pressure decorative laminat s manufactured by National Industries, 
Adenton, Md., 3 their standards, sizes and colors." The Architect 
made no objection to this note. 


7 


submitted for approval samples of 
hardware fc i Melgeeele On tune 12,) the Apehitect disapproved these 
samples. y letter fane 172, 1970 (exhibit 103), the Architect furnished 
us a sketch showing the drawer pull desired. An examination of the sketch 
showed it to be equivalent to the pull sup, lied by Hamilton, one of the three 
manufacturersliste 1e specifications. 
on the original shop 

drawing submittal c led for resubmission ot! 1) details of the cabinet. 


In lieu of this ubes Cz roposes j saniple cabinel for 


‘Sdubantad tametadeaanetaadiniteciee — 
sence sanction ce CRE RE A A EE CARO HEYA AE TINH, 
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approval. An appointment was therefore made with the Architect's 
representative to present the sample, with explanation by Gourdeau, 
a mecting on July 15, 1970. The : sample was obtained, and 


atives of Gourdcau and Kidde went to the Architect's site office on July 


‘ 


‘ ‘ ) iy 
15, to make the presentation. However, the Architects representative 
familiar with the problem did not appear. Another representative of the 


Architect, who not acquainted with the matter, was present but was 


unable to make any decision. 


- 


99. By letter of July 27, 1970 (Exhibit 104), the Architect dis- ~ 


approved the sample. No specific reason was given for the disapproval. 


Pi j 
The lcttcr simply contained the general statement thet all cabinet work 
pty g 


musi vith the specifications. 


. As the approvzl of casework was becoming éritzcal we 


immediately began to determine what steps should be taken in the face of 
the Architect's untimely disapproval. We noted that the Architect's 
previous disapproval action on the rather trivial item of drawer pulls 


(paragraph 97, above) contained a hint that he mignt be seeking submission§¥ 


of Hamilton cascwork. Upon review of Hamilton's bid, however, we found 


that Hamilton could not supply cabinets with a 6-inch toe space, which the 


Architect had previously (Exhibit 102) indicated was specifically required. 


Further, Hamilton had made other exceptions to the specifications, as had 
other suppliers, so that we were in the position of being unable to find any 
source who would comply fully with the specifications, as the Architect 


demanded. 
. 9 | 
2 
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1+ JO, Accordingly, we requested another mecting with the 

Architect, which was held on September 9, 1970. This mecting was altended 
4 a “i 

by representalives of Kiddc, Gourdeau, the Architect and the Owner. The 


Gourdeau representative explained his casework in detail, showing v why it 


was annatnened to be equal to that specified and thus in compliance with 


cibein 37(c) of the General Conditions. “He cited installations containin 


this casework, which the Architect agreed to check. 


102, At the job meeting on September 16, 1970 (sce.. minutes, 


Exhibit 105), the Architect, requested that we submit a sample of what he 


termed -the "specified" cabinet (Hamilton). He stated that he wished to 


nd 


= - 


make a comparison between Hamilton and the proposcd equal (National In-- 


dustrics) prior to finalizing of any anoroval, is was the first clear in- 


dication we had had that the Architect apparently waild agrec to nothin 
Hamilton. We declined to obtain the sample (see minutes, job ne eting 
September oe 1970, Exhibit 106) since the die 

to submit multiple samples. The Architect's request was repeated 
meeting of October 7, 1970 (see minutes, Exhibit 107). 


103. Subsequently, the Architect obtained a sample Hamilton 
‘ 


cabinet, and at the meeting on November 11, 1970 (sce minutes, Exhibit 


ws 


108), the Architect stated that he had approved the design and cons truction 


of the Hamilton cabinet specifi and directed the Contractor to furnish the 


specified cabinels. We requested a letter on the matter. 


a 


‘ obtained from them a proposal dated ntgudiies 18, skid Leeper 1th. 


4 
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104. By Ictter of November 17, 1970 ¢ xhibit 109), the Architect 


formally disapproved the National industries cabinet and approved the 


‘ 


| 


we stated that we would proceed under protest with Hamilton or cqual and 
Mt . 
would inform the Architect of the additional cost and resulting delay. 


‘105. We immediately began eel with Hamilton and 


4 


. Since it contained several exceptions to Wie eci ifications, we, by letter 
’ 


‘of January §, 1971 (Exhibit 112), submitted them for approval. By 


letter of February 2, 1971 (Exhibit 113), ‘we reminded the Architect that 


le 
we had not yet received approva al of the casework as proposed by Hamilton. 


By letter of February 4, 1971 (Exhibit 114), the Architect approved the 


deviations as proposed by Hamilton. 


: 106, By necessity, Opel, we havre been forced to award 
a Fa ae Aenea to Hamilton (Exhibit 115), but at an increased cost of 
$11,260. Further, we are now faced with a potential claim from 
Gourdcau as a result of terminating his contract after he had incurred 
extra costs. In addition, the sscpeeledhise of the contract has thereby been 
delayed. Since the extra costs and delay are, in our opinion, the result 
of the arbitrary and capricious actions of the Architect, as explained above 


and in the following paragraph, we are entitled to a price and time adjust- 


ment for the extra cost and time involved. 


| 
nt 


Hamilton cabinets, or cqual. By Vettes of Novembe~ 20, 1970 (Exhibit 110), 


/§0 
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107. The following bricfly summarizes our reasons for con- 


’ 


sidering the Architect's actions to have been arbitrary and unreasonable: 


a. The Architect approved Jules Gourdeau as the cascwork 


supplier, knowing full well what he proposed to furnish. Based on this 


approval, we awarded the subcontract to Gourdeau. 
‘ 


- 
’ 


b. The Architect approved the shop drawings, still know-. 
of PE t o 


what was proposed to be furnished, and taking no significant exception 
ce. The first step taken by the Architect, after he apparently 
d. 


beran to have second thoughts on the approval, was a disap} roval of a 
© os 


Pa 


. 


rather trivial item, the drawer pulls. In our opinion, the drawer pulls 


by Govrdcau are equal, hoi n ynal asnec to those re- 


quested by the Architect. The d 


eliminating Gourdcau. 

d. The only other significant difference between the two 
products is the use of flakeboard core in lieu of plywood or hardwood. 
‘The Architect has not stated that, for the enw to be served, the 
heii is not eaual to the latter, and we submit that it is. 

e. The Architect's action in writing the specifications a- 
round the Hamilton product and then allowing no deviations (cxcept those, 
of course, requested by Iamilton) is a clear violation of the intent, 
stated in Arlicle 37(c) of the specifications, not to limit competition. 

108. The extra cost claimed is included in our claim. 


the extra time duc, this is calculated as follows: The schedule event 


34 
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affected is 22C0, start of millwork and casework, Level 1, west wing. 


The original scheduled date for event 2200 was August 4, 1969. For delays 


previously discussed (sec paragraph 91) we have shown that a time ex- 
| 


. 


This would revise the scheduled date 


1971. With award to Hamilton on March 22, 1971, it 


is .estimated that 20 weeks, or 140 days, will be required for approval of 


shop drawings, fabrication and delivery of casework. This would result in 


’ 


a new scheduled date of August 9, 1971, for event 2200, which i 
after May & Accordingly for delays considered to this point we are en- 
y G1Ys p 


titled to a time extension of 642 plus 94, or 736 calendar days. 
y 


aa 
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XI. DELAY ON WEST DUCT SHAFT, EAST WING 

109. Section VIZ above describes delays involving the east duct 
shaft of the wash wing of the hospital. A similar delay occurred on the 
west duct shaft of the cast wing, as will be described hercinafter. 

110. ‘After encountering the difficulties on the cast shaft, our 
mechanical subcontractor began to invesl est shaft, on the as- 
sumption that similar troubles might be founc. At the job mecting on 
February 19, 1970 (see minutes, Exhibit 116), the Contractor reported 
that the problem was being worked on. At this mecting the Architect 
offered to prepare 2 phasing schedule for the west shaft (no schedule is 
shown in the contract). 

11]. At the mecting on March 16, 1970 (sce minutes, exhibit 


aad the problem of phasing the wort in the west shaft so as to co- 
, I & 


ordinate with other activitics was discussed in detail. It became ap- 
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that a. number of changes in the contract would be necessary, 
vu 


but it was determined that further study by the Architect and his 
grecd to make the 


The lattcr ag 


s neccessary. 


Mechanical Engincer wa 


| 

study and forward a drawing to the Architect. 
112. At the job mecting on March 18, 1970 (see minutes, 
s be expedited. At the 


Exhibit 118), we requested that the drawi 
meeting on March 20 (sce minutes, Exhibit 119), th rchitect reported 
‘ 
drawings would be completed on t the meeting on 
exhibit 12 t reported that 


mt ae d 


1970 (see minutes, 
still under 


Was 


some ‘conflicts had been encountered 
* a . 


‘review. As indicated in mim 
‘hibit 121), the Contractor wa proceed, 


shaft. 
18, 1970 (see minutes, Exhi 


“> 


relocation of the 

113. At the job meeting on Apri 
122), the Architect stated that the Contractor would 
exploratory openings in the west shaft area 
hese openings were made shortly thereafter. At the 


the redesign. 
om 


mecting on April 15 (sce minutes, Exhibit 123), it was reported that tt 


Architect's investigation was qontinuing. 
114. At the job meeting on April 22 (sce minutes, Exhibit 124), 
the Mechanice! Engincer reporled that the revised drawing would be ready for 


At the mecting on April 29 (sce minute 


Architect's coordination on April 29. 
E 


Exhibit 125), it was reported that the drawing was being reviewed by the 
Architect. This statement wae repeated at the job mectings on May 6 
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1970 (see minutes, Exhibits 126 and 127), 


' 115. At the mecting on May 20, 1970 lene nyinutes, ‘hihit 128), 

it was indicated that the problems had been solved and that the drawing 
would be furnished the Contractor on May 27, At the vaste en May ar 
1970 (sec minutes, Exhibit 129), was stated that the Architeet's sad 
Engineer's drawings had been completed and that, if appreved by the hospital, 


would be issued to the Contractor by June . 
‘ 


116. At the mecting on June 3, 1970 {see rninutes, Exhibit 83), 


reported that th¢ drawings (SKA-S3 and SKE 124k) had been issued. 


) g 
Yowever, the Contractor indicated that it ‘ther clarification was needed, and 


3 


_ 
the Architect reed to review them with the Contractor during the week, 


“oO 


At the meeting on June 10, the Architect requested the Contractor to deyclop 
a phasing schedule for the west shaft work. 
117. At the job mecting on June 17, 1970 (see minutes, Exhibit 
o ? , 


84), the Contractor requested that the structural beam design for the west 


shaft be issucd as soon -as possible. The revisions in the shaft made by 


the Architect had made this necessary, and the problem was urgent, The 


Contractor's request was repeated at the mecting on June 24 (see minutes 
4 o ; ’ 


Exhibit 131), and the Architect said a sketch would be sued that week, 
bd . 
The contractor's request was again repeatedat the meeting on July 1, t97e 
1 o t o y ’ 


(see minutes, Exhibit 15¢), aud the Architect replicd that it had been de- 
layed but would be issucd that week. The same exchaage occurred at the 
meeting of July §, 1970 (sce minutes, Exhibit 133). At the meeting on 


‘ 


July 15, 1970, the Architect reported that all required sketches except 


one had been issued (see minutes, Exhibit 134). 
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-revised by the sketches mentioned above. 


pe | ; : ek Sige a “7 
118, At the mecting on July 29, 1970 (sce minutes, Exhibit 135), l 


ae 
eee 


the Contractor requested the final drawing, stating that the proposal for 
the change could not be completed without it, At the meeting on August 5 
(sec minutes, Exhibit 136), it was reported that the last drawing (SKH-136) | 
had been issued, and the Contractor ae asked for a rough estimate of 
cost. At the mecting on August 12, 1970 (sec minutes, Exhibit 137). the 


Architect directed the Contractor to proceed with the west duct shaft as 


fags OY aaa 
aor nak cee ANAS 


119, The west shaft delay affects the cave bias os He east Wake 
Nw 
we rk, at 1372 (see paragraph 73, above). Assuming 7 days for start 
up and 210 days for performance of the work aftcr notice to proceed on 
August ic, 1970, the revised date for the gacnrunade of event 1372 
would be March 25, Ag), or 569 days later than the original schedule. 
The delay is concurrent with the — facilities delay (paragraph 78, 
Section VIII), but 16 days longer. Accordingly, the total time exte nsion. 
due on the cast wing for delays so far discussed is 569 calendar days. 
We are also entitled to reimbursement for extra costs resulting from this 
delay. 
XII, DELAY ON CONDUCTIVE FLOORING 

120. The sieepcol contract inns and specifications called for 
installation of conductive fideetae ina number of rooms. In the Contract 
price negotiations (see paragraphs 2 to 4, above) one of the modifications 
agreed to was to change the conductive reads Giewus and conductive 


neoprene cove basc to conductive sheet vinyl tile and butt type © eve base 


as manufactured by Robbins. 


praseeded to award the flooring cantract te Mari & Sons Flaoring Company 


with the same proviso. Mari in turn placed an order with Robbins for 


0% 


the material, and this was eee ta aad approved by the Architect in 


letter of fanuary 6, 1979, 


~ 


ue By letter of April 10, ahaa informed us that the 


in poew of the guarantce 
- a z. aoe * 
- ‘ 


problem, ihlcsiacba bcieemuaben as to mci. a @ifferent source should be. 


sought. We promptly requested that they get information on other sources 
and, by letter of April 16, 1970 (Exhibit 138), reported the matter to the 


ee : 
Architect, suggesting two other sources, 


123, By letter of April 27, 1970 0 (Exhibit 139), the Architect pre- 
posed, “ean of one of our suggestions, the firm of Dynarnit Nobei Sales 
Gorp. Both we and Mari attempted to obtain a quotation from this firm, 
but they were apparently not interested and did not reply. By letter of 
May 4, 1970 (Exhibit 140), we reported our failure to gct a quotation 
from the Architect's suggested source and requested further advice, 

124, At the job mecting ms May Z0,..1970 (see Iexhibit 128), the 
_ Contractor requested the Architect to furnish a new source for conductive 
ne materials. This request was repeated at mectings of May 27 | 
(Exhibit 129) and June 3 (Exhibit &3) . At the meeting of sis 160 (Ex- 
hibit 130), the Needitrecis requested the Contractor to revicw the possibility 
of using a Dex-O-Tex floor sys: We promptly contacted the Dex-O-Tex 


supplicr, New England Deck & Floor Company, but this firm dcclined to 


3? 


\ 


ta 
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make a take off for firm pricing unless assured of an order, flawever, 
based on information oblained from them, 


telephone on Junc 23, 1970, approximate estimates of the cost of Dex- 


'O-Tex, 


"125, At the job mecting on June 24, 1970 (Hxhilit 131), the 


3 
3 


Architect requested us ta subrnit prop 
In the meantime, based on an informal request from the Architect, we 


had submitted a proposal based on use of Perraprene, but this was re-= 


jected by the Architect, 
1 = 
= ie 126, On July 14, 3970,. we received a request from the Arch- 
itect to furnish We obtained 
i : : 

these samples and furnished them on July 31. On September 24, at the 
Architect's request, we submitted a new proposal on Terraprene based on 
a revised scope, On Septernber 26, at the Architect's request, we sub= 
en a sample of Burke Conductile Conductive rubber tile, 

; 127. By letter of October 21, 1970 (Exhibit 141), the Architect 
rejected our revised proposal on Terraprene and requestcd a revised pro= 
posal on Monoprene or Neotex in certain areas with tile in other areas. 


We submitted this proposal on October 28. At the job meeting on Nov- 


ember 4, 1970 (see minutes, Exhibit 142), the Architec! approved this 


e —_— 


proposal. Formal approval, however, was not given until March 4, 1971. 
128. Assuming that the informal approval of November 4 per- 
mitted us to proceed,’ and allowing 120 days for Ictting a contract lo the 


new supplicr, getting approval of materials, and delivery of matcrials to 


é 
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‘ site, the starting date for installation of flooring would be March 4, 1971, 


‘This would be event 956 on our original schedule, which had an carly start 


duties of May 1, 1969... The total delay from May 1, 1969, to March 4, 1971, 


is 665 days which is the number of calendar days of time extension to which 
pes : i : 
we are entitled on the east wing for delays so far discussed, Previous 


delays on the east wing are concurrent with this dclay. To the extent that 


this dclay was aggravated by the Architect's indecision, we are entitled to 
y && y ; 


a 
fo Sart aah ‘ 


veieaburseinent fox extra costs that resulted, | eS ue: ae Ses 
XIII. FIFTH LEVEL X-RAY FACILITIES DELAY 

129. In Section VIII of the claim, there has been discus sed the 
delay to the fourth level X-ray facilitics. A somewhat similar delay 
occurred to the X-ray heciliniion on the fifth es The cause of the 
delay was the same, the lack of information on the Owner-furnished 
equipment, which in turn delayed the layout and installation of utility 
runs and the complction of partition work, 

130, At the job meeting of September 23, 1970 (Exhibit 106), the 
Contractor was authorized to proceed with the changes to’ the fifth level 
X-ray facilities. Event 888 on the original schedule is the event held up 
by this change. This event was scheduled to occur on March 24, 1969. 
With notice to proceed on Pee en 23, 1970, and allowing 90 days to 
perform the additional wath in the change, the revised date for the : 
occurrence of event 888 would be Doceedes 22, 1970, or adclay of 638 
calendar days. This is less than the 665 days duc to the delay on conductive 


flooring and is concurrent therewith. IIence no further time cxtension on 


the cast wing beyond 665 days is duc for delays discussed through Section x. 


Waltcr KIDDE CONSTRUCTORS Incorporated 


xiv, HOLLOW METAL DOOR DELAY 
131. A very scrious delay to the west wing involved the hollow 
mctal door frames for that wing. ‘The shop drawings for these frames 
had been submitted to the Architect waa Antes of December 16, 1963, 
and April 18, 1969. Based on the Architect's since - ixetodins 
ere clarifications, revised shop drawings were nnnete Minein-. 
while, duc to previous delays, the delivery of the frames had been re- 


scheduled to the summer of 1970. The revised die .wings were prepared 
by the supplier under date of January 8, 1970, checked by the Contractor, 
and submitted to the Architect on January 2h, 1970. 


= 
1322 Under date of March 2, 1970, the Architect returned the 


shop drzwings with fe aaah indicated on 140 doors. The holds continued 
ts effect ott: July 10, 1970, at which hata the Architect issued sketches 
SKA-91 and SKA-92, showing revised data and releasing the holds. 
while, and continuing through Novembcr 1970, the Architect had revised dim- 
ensions on about 20 other frames. 

133. On- July 10, 1970, when the release was reccived on the 
140 door frames, the supplier, Atlantic Mctal, was vie vacation. On July 


20, the supplier was closed by a strike which did not end until August 30, 


1970. By that time a considcrable backlog had developed in Atlantic's shop 


- 


which increased fabrication time . 
134. The docr frames are not staudard and require special fab- 


rication. Because ofthe numerous changes and the backlog caused by the 


strike the fabrication time for these doors will total about 25 wecks. 
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h are a part of our claim. 


The foregoing delay controls the occurrence 


26 


which was originally scheduled to occur on February 


25-weck delay after 


event 1754 would be F ebruar 


amount time extension due 


a 


west wing. 


reimbursement for extra costs from this delay. 
CHUTES DicisAY. 


XV. LAUNDRY FA 
Si. “Phe contracteais 102 const: undry facilities 
7 


cast wing and moving 
he Jatter is completed, 
Owner or Architect discove 


4} 
ul 
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duc to the dclay on the conductive flooring and is concurrent therewith. 


' : . 
Hence no further time extension on the cast wing beyond 665 days is due 


for delays discussed through Section XV. 
| 


: + 


i XVI. DELAY DUE TO LIMITED ACCESS TO EAST WING 


+ 340, At meetings with the Owner and the hospital on February 
8 and 16, 1971, tine Caakeianee presented detailed schedulez showing how 
it was planned to sini the remainder of the work in the east wing of 
the hospital. These detailed schedules were consistent with the contractor's 


ate 


original schedule for the east wing (Exhibit 13). 


mi 


141, Unfortunately, however, at the February 16 meeting the 


-_— ee 


Owner imposed certain restrictions on the Contractor's work on the fourth 
and fifth floors of the east wing, which has made it ‘aasieeaattdn. for the 
Contractor to perform his work on these floors as originally scheduled. As 
2 result it is necessary to defer completion of work on these floors until a 
ecient about six months later than it would have occurred under the original 
schedule as revised. 

142. This delay will not, however, dclaythe overall completion 
of the contract, since the work can still be performed concurrently with the 


alteration work scheduled in the final stages of the job. Nevertheless, it 


will increase the cost of performace of the work on the fourth and fifth 


_ 


levels, of the east wing, because such work now has to be performed in a 
period of higher wage levels. The extra cost which has resulted from the 
restrictions imposed by the Owner is included in our claim. These re- 

_strictions were not anticipated by the Contractor and were not sct forth in 


the contract specifications. 


se 


XVII. DELAYS IN APPROVAL ACTIONS 
143. Scrious dclays occurred to the Contractor's work on this 
job due to the inordinate time frequently teken by the Owner and/or Axch- 
itect ™ action on approvals of subunits sions by the Contractor and his sub- 
contractors, or Sac questions as to clarifications, errors in the 


drawings, etc. This section of the claim bricfly describes these delays. 


144, By letter of November 13, 1968 (Exhibit 144), we notified 


the Architect that his dclay in approval of subcontractors was delaying us 
in placing firm orders and submitting shop drawings. By letter of Nov- 
uw 


ember 14, 1968 (Exhibit 145), we notificd the Architect of his delay in 


-” 


‘action on certain shop drawings. 

145. By letter of January 7, 1969 (Exhibit 146), w 
early return sie saute drawings. By letter of eee 15, 1969 (Exhibit 147), 
we stated that delay in processing shop drawings was scriously delaying the 
work. 

146. At this point, we felt that we had to develop a routine method 
of notifying the Architect of delays in returning submissions. Accordingly, 
we prepared a form letter (see examples, Exhibits 148, 149 and 150), which 
we thereafter continued to use. 

i 147. The problem continued, however, and on May 9, 1969, we 
sent a long lctler to the Asciatsiis listing some of the items dctaytng our 
work (Exhibit 151). Similar letters sien sent on May 16 and 23, 1969 (Ex- 
hibits 152 and 153). %JIn our letter of June 30, 1969 (Exbibit 71), we sum- 
marized the delay problem and requested a mecting with the Owncr to give 


him first hand knowledge of our views. 
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148. By letter of September 24, 1969 (Exhibit 154), we again 


reminded the Architect of the seriousness of the problem which, as we 


stated, we had been unable to resolve in frequent telcphone calls. 


eee 


' 


149. In letter of January 20, 1970 (Exhibit 75), we listed a large 


to seven months. In letter of February 3, 1970 (Exhibit 155), the Arch- 
sec stated that he believed all the questions had been answered. In | 
letter of February 9, 1970 (Exhibit 156), the dcahitheiet iiheuse ‘hat lack 
of Signbtilesdila drawings caused the field questions to arise. fn our 
reply of February 12, 1970 (Exhibit 157), we reminded the Architect that 
answers to the eannttiont were needed in order to prepare the coordination 
drawings, and we again requested a 
150. A mecting sa held thercafter, as requested, and improvement 
in obtaining answers was effected. However, the problem did continue 
to hamper us to some degree, For example, by letter of Pevewney 17, 1971 
(Exhibit 58), we listed various items still awaiting action by the Architect. 
Our letter of Rebrusry 24, 1971 (Exhibit 158), is cited as a further example. 
151, The foregoing recitation of delays on approval actions is 
intended to demonstrate the magnitude of the eyeblen and does not 
constitute a further request for time extension, Most of sinks delays were 
concurrent with other delays. Those that became critical (for example, x 
the door frames) have bcen considered separately in the other sections 
of this report. To the extent that increased costs resulted from the delays, 


such costs are covered in Section XX of this clairn. 
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XVIII, CHANGE ORDER DELAYS 


es . 


152. In addition to the major dclays hereinbefore described, 


completion of the contract has bcen delayed by the numerous change 
i 


orders issu ued i the Aschiteet under Article 43 of the Ge iis Conditions 
of the contract. ‘Tn this section of the claim, determination is made as to 
. the total amount of time due for all changes made under the contract, 


153. During the initial stages of the contract, the Contractor placed 


es 


time extension reservations on proposals for changes as submitted tothe 


Architect. These reservations read as follows: 


"No attempt has_ been made to evaluate the effect 
of this proposcd change order on the schedule at 
this time. In the event it is subsequently deter- 
mined that the work has been delaved hy thie nro- 
“posed change orde~, considered separately or in 
conjunction with other delaying factors, right to 
an equitable price adjustment and time extension 
is reserved, " 


154. The Architect objected strenuoudy to these rescrvations 
Sce our letter of March 24, 19609 (Exhibit 159), Architect's reply of April 
22, 1969 (oxhibit 160), and our reply of April 24, 1969 (Exhibit 161). We 
were subsequently informed by the Arichitnns that no change order would be 
processed with such a reservation, which meant that we would not be paid 


for the work, but that if we omitted the reservation this would not prejudice 


our right to claim a tire extension at a later date. Asa result, we were 
literally forced to discontinue placing the reservation on the proposals, with 
the informal understanding that ovr rights to time extension were not thereby 


jeopardized, In our letter of July 15, 1969 (Exhibit 72), paragraph la, we 


confirmed the fact that all of our change order proposals contained a reserva- 
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155. The reasons for the reservation are that it is extremely difficult 


: | 


to make time determinations in advance and that disputes over the time due 


« 


. 


: 
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new, however, ina position to determine the amount of time due for the 


' 


often delay processing changes and delay payments for work done, We are 


changes, having completed a detailed study as to their effects on the job. 
156. The attached tabulation (Exhibit 162), entitled "Change Order 
Time Study, Mt. Sinai,"' shows the time due on each activity affected by the 


changes. The total amount duc for all changes is shown to be t66 activity-days. 


157, Experience has shown that approximately 40 percent of the 


a guide, we are.entitled to an overall time extension of 266 calendar days 
for all changes which were issued. This should be applied to both wings of 
the sital sii impracticable to scparaic the efiects by 
structure. 

158. It is appropriate at this point to describe several other major 


difficultics to which we were subjected duc to the manner in which the changes 


were handled by the Architect and Owner, The normal procedure for issuing 


changes is to publish revised drawings and specifications, which can then be 
substituted for the original contract shects. This is the customary practice in 
ee 
the industry, with which the Contractor is familiar. 
159. In lieu of issuing revised drawings and specifications in the 
*normal manner, the Architect has instead published separate sketches which 
have to be used in conjunction with the original drawings. These come 
in odd sizes which are difficult to handle with the regular size drawings. 


some cases, the changes were simply described in bullctins and no 
] 


sketches were issucd. The effect of this procedure is very confusing. We 


. 


. 
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have to construct a building from piccemcal crawings and bulletins, 
including drawings which have been superseded in parts by drawings 
separately published at irregular intervals, 


160.'.At a fairly carly stage of the work, the number of changes 


issucd in this manner had become so great that, fearing the strong likeli- 
; . 


hood of costly errors, we requested the Architect to issuc changes in the 


normal manner. See our letter of June 16, 1969 (Exhibit 163), 
161. The Architect did not comply with our request. Throughout 


th-. job we had to contend with this confusing situation. In order to 
i/ Vv 
assure ‘ourselves that we would avoid expensive and time-consuming crrors, 
: — 
we were forced to add to our supervision and administrative staff so as to 


handle the revisions properly. If the changes had been issued to us in the 
] y A 


customary manner, much of this extra work could have been avoided. 
162, The Owner also added to our administrative burde 


changes. All of our price proposals had to be reviewed by a sy 


of the hospital after they had been reviewe” »y the Architect and his engineers, 
The hospital representatives inturn forced us into lengthy negotiations over 
essentially trivial matters. As a result we expended much more in chang? 

i cs) 


order adininistration than we were able to recover in the mark-up we were 


allowed on the changes. 


. _ 


163, At one stage duiston change order price negotiations, the Owner 
took the position that we could be directed to proceed with a change on a time- 
and-material basis but with costs net to exceed an amount fixed by hira, The 
right to give such an order is not contzined in the contract, as we pointed out 


in our letter of March 3, 1970 (Exhibit 164), This attitude delayed change 


his position, 


164, Even after agreement with the Owner and Architect had been 


! ° 
obtained on the price of a change, there was usually a very lengthy period 


before we could reccive payment on a change, since all change orders had 


to be processed through Connecticut State authorities. At the time we 


t 


agreed to the assignment of the contract to the State of Connecticut Health 


¢ 


and Education Facilitics Authority, we stated as a condition of our agrce- 


ment that Kidde would be reimbursed for any additional costs to itself or 


its subcontractors caused by the assignment (Exhibit 11). 
i 


{, 
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165. To the extent that the above conditions have increased our costs 
| - 
under the contract, such costs are included in our claim. 
F DELAY 
Adding the 266 days found due in the preceding section to the 
736 days previously found duc on the west wing (Section X), we find that 
a total time extension of 1002 calendar days is due on the west wing for 
y 8 
all excusable delays and changes. Adding 266 days to the 665 days previously 
found duc on the cast wiug (Section XII), we find that a total time cxtension 
of 931 days is duc on the cast wing for all excusable delays and changes, 
167. The completion of the east wing is dependent on prior complctios 
° 


of the west wing. Our original schedule (Exhibit 13) shows that completion 


of the west wirg (event 3400) was to occur on April 25, 1970, and was to 
precede completion of the east wing by 91 days. The time extension for the 
cast wing must therefore be at least as long as that for the west wing, so 
as to allow time for completing those items of work in the cast wing which 
must follow completion of the ‘west wing. Accordingly, the time extension 


duc on the cast wing is also 1002 calendar days, 


we’, “es 


Wiel MIELE COASTRUCTORS ia © 


o« e eo © . 
’ i 2 


a) 
“na. “ ‘ . ‘ 
4 € ‘eo ‘ 4 . . . e : 
il . . 
168. We therefore reque st that the scheduled time for completion 


& of the work be extended as follows: i a 4) ur 


East Wing, 1002 days (fron July ‘25, 1970 to April 22, 1973) 


‘West Wing, 1002 days (from April 25, 1970 to December 22, 1972) 


169. We further request that the tirne in which liquidated damages 


may not be*assessed (see paragraph 12, above), be extende 


to a total of 2,102 days, and that the time for completing all work be 
tended to a total of 2,302 days. 
XX ESTIMATE OF COST 
we are entitled to a contract price adjust- 
ment for the extra costs resulting from the delays for wich the Owner is 
responsible. We have previously made partial estimates of such costs. 
‘We have now revised our estimate, whichis set forth in detailed form in 
Exhibit 165, 
XXI, DEMAND FOR PAYMENT 
171. For the reasons sct forth herein, we demand payment of the 


as shown in Exhibit 165, subject to adjustment for 


subcontract and interest costs as stated therein. If a settlement of this 


demand is not made within 60 days, we shall begin arbitration action in 


accordance with the terms of the contract. 


WALTER KIDDE CONSTRUCTORS, 
Incorporated 


Enels, Exhibits ] through 165 
cc: Mt. Sinai Jlospital 
State of Connecticut 
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Exhibit I 
Proposed Change Z-12 


PROPOSED CHANGE.... 2712___. WO eo 


pare. 2/26/72. 
OWNER. __MOUNT_SINAT_HOSPITAL 


LOCATION OF PROJECT. !\RTFORD, CONNECTICUT 


CHANGE INITIATED BY-———————______-_—___—__-—_- —___——_- -—_—---- re 


SCOPE AND DESCRIPTION: 
aaa 


Estimate of additional costs of alteration work 

due to change in phasing schedule condition. 

"All Man-Hours, upon which all charges are computed, 
as contained in this estimate, represent ue ase 
ferential in anticipated actual construction time 
necessary to perform the specific function under 
inefficient conditions caused by Owner's concurrent 
occupancy in the alteration area as compared to the 
anticipated ime to perform the same operation under 
original contract conditions (i.e. without interference 


due to Owner's concurrent occupancy)." 


ACCEPTED: 


DATE) ..).22 2. 


dia Ss 335,500. 
a 


Walter KIDDE CONSTRUCTORS Incorporated 
1 Rector St, New York, N.Y. 10006 - DE 4 AAC 
Engineers ©  Giuniders 


; J ESTIMATE. DETAIL oo 4, Ferm 101-56 2704.0. “70 
Zatter MODE CONSTRUCTORS Incorporated : < 
Z, 19, Regpor St, New York, N. ¥. 10006 - 425-3030 Name...... MOUNT. SINAL. HOSPITAL............ ee 


Engineers @ Guildors 
wiper; 
noe =o spickvien. HARTEORD 5 CONMECEI OIE So tentee 
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CLASS OF WORK QUANTITY 


SUMMARY: 


|Arch.-Struct 
eesere i i 
ot 


Trades . 
eo ded 
iFrom pg. a 


neers 


Floor East 


22,360 


Floor West 52,620 


me ena se e-em evenness nr meen 


49,020 
os. 577 


74,206 


| 


Floor (Area 5-2) 


Floor (Area 5-1) | 


{ 
1 
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Floor (Area 5-3) 
| 


Floor (Area 5-4) 


ee 


28,001 
i ' : 


Floor (Area 5-5) 


i 
| 
' 


| : cae eA ee 
i 


oie 
es eed 267,852 
‘ h i ” 


Additional General Condition Costs 


' s ’ : ‘ 
: ie é ‘ 
i Mh . : : : : 


not included in Change Order markup. : i: | ti | 24,000 
{ 7 
{! 


(See Page 1) : eee | § 2 42 8 29h, eHe 


‘ ' i : i I : 
Change Order Mark Up 15% pit : sf 43,648 


-_ $335,500 
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a» Exhibit J 
Demand oor Arbitration b Kid 


‘CONSTRUCTION I 
DEMAND FOR ARBITRATION 


THE MOUNT SIAT UOSPITAL and Dite: Harch 24, 
STATE OF COMLCTICUL HABE AD 


~—T roar re acon TAR TITY 


(Name). EDUCA‘ ‘TIO: Pa CTEM Tra Way aca oko FEN ne 
(of par 


nm 
v 


ty upon whom the Demand iy made) 


(Address) _Ad ddrecses 
(City and State) ——-—___-_——_—- 
Named claimant, a party to an arbitration 2g 


rs J t “ ey . . 

dated J). OGESDET 20... ae tees providing for arbitsation, 
under the Construction Industry Arbitration Rules, hereby demands arbitration 
thereunder. 
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Exhibit K: 
Amended Demand for Arbitration by Kidde against Owner 


CONSTRUCTION INDUSTRY ARBITRATION RULES 
AMENDED DEMAND FOR ARBITRATION 


Date: June 28, 1972 
THE MOUNT SINAI HOSPITAL AND 


STATE OF CONNECTICUT HEALTH AND 
QO: (Name) EDUCATION FACILITIES AUTHORITY (Assignee) 
(6f party upon whom the Demand is made) 


(Address) Addresses are given on attached additional sheet. 


(City ‘and (State) 


Named claimant, a party to an arbitration agreement 
contained in a written contract, dated October 29,1968, 
providing for arbitration, LR, 
under the Construction Industry Arbitration Rules, 
hereby demands arbitration thereunder. 


NATURE OF DISPU'TE: Claimant's Demand for Arbitration dated March 24, 
1972 is hereby amended to join therin all claims which Claimant has 
against Respondent arising out of the contract between the parties' 
dated October 29, 1968, and the job known as "The Mount Sinai Hospital 
Hartford, Connecticut - Stage I Additions and Alterations", including 


(continued on attached additional sheet) 


CLAIM OR RELIEF SOUGHT: (amount, if any) 


Damages sustained to date, in excess of $6,000,000.00, and any and 
all other damages that hereafter may be sustained by Claimant arising 
out of the contract dated October 29, 1968. 


PLEASE TAKE FURTHER NOTICE, that unless within ten days after service 
of this Notice of Intention to Arbitrate, you apply to stay the arbi- 
tration herein, you shall thereafter be precluded from objecting that 
a valid agreement was not made or has not been complied with and from 
asserting in court the bar of a limitation of time. 


HEARING LOCALE REQUESTED: New York, New York 


” (City and State) 


You are hereby notified that copies of our Arbitration Agreement 
and of this Demand are being filed with the American Arbitration 


To institute proceedings, please send three copies of this Demand 
and the arbitration agreement, with the filing fee, as provided in 
Section 47 of the Rules. 


coi 8S SE RR 


Association at its New York, Ne Regional Offic 

request that it commence the ad: ist rath on of the arbitration. 

Under Section 7 of the Arbitration Rules, you may file an answering 

statement within seven days after notice from the Administrator. 

REID & PRIEST 

Attorneys for Claimant 

40 Wall Street 

New York) Nuy. 10005 

Tel.: (212) 344-2233 NALTER J. 

PRESIDENT 

Name of Claimant WALTER KIDDE ce NSTRUCTORS INCORPO- 


RATED 


Address Ne OT ei aA aI RR 


(to be used in connection with this case) 19 Rector Street 


May be Signed by Attorney) 


CONNOLLY, SENIOR VICE 


City and State New York, New York 10006 


Telephone Le) 825-30: 
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Exhibit L: Demand for Arbitration by 
Owner against Perkins & Will 


CO f ! TNOUSPRY 


SOUG 


T cintniatneeenes titi ateladhcuadicnddtiaieaisaniniitestanaar stuudasiemarttanaleetonatadiedetonacenanaeatenttaamendimtatae - — 

a2 Se EE AR AR IR TE 

- ; Liaiivedbehimantnldindnicthchetaahart cspheticharinentraciontectehmmmanmedtdlameumaeeeaaiaain 
SR LRA ES FA AARNE ARTERY EO SE OMEN IN SN NR RO SCRE A CN RSE EA RN A EE ERRRES 8: SR RETIRES RAO EERE RRB APARNA EIN SERD 


Association at its New York, 
request thi i ommence the admini 
Under Section ‘“ f the Arbitration 
statement i i 


answering 


sil hi sis gal 
ratOrl. 


. BE. GRE} 
CANTOR, 
Attorneys 
100 Church 
New York, New York 0( THE MOUNT SINAL HOSPITAL OF 
(212) 267-5700 HARTFORD, CONNECTICUT and 
STATE OF CONNECTICUT HEALTH 
AND EDUCATION FACILITIES 
Name of Claimant AUTHORITY 


by Attorney) 


(Assignee) 


Adadxvess (to be used in connection this case) 


500 Blue H i] ls Avenue 


Hartford, Connecticut. 061° 


Telephone __(203) 243-1441 


i ec cr er oo tereamesuaumiadmmmmmememmemamtmelinmmmnementnem dere: dieditaentt ee en 
baseman TIRE NA MEE SIR RBM 8° NRCS NNRES AGIAN SEMES DNS FACIE AE SEE. AAEM NI NRE" ARERR ER NE MEN aN RNSeNKoRcN NI Nea oh pee 


® 


natn ett tama, sitet watt idles « sitinwaydinatiinns” 


to which 


sitrction is im 
the written Agreement, d: 


: ) a | AYA Ane 
> which provLaecs 


"DN, Arbitration 
Arbitration of all questions ir 


under this Agreement shall be at the choice « 2ither party 


~ 


and shall be in accordance with the provisions 


obtainin; of the Standard Form of Arbitratios 


* 
@3 


Procedure of The American mnsetiti 


Agreement shall be specifically enforceable under the 


prevailing arbitra -{on law and judgiment upon the award 
rendered may be entered in the court of 

or federal, having jurisdiction, The de 

arbitrators shall be a condition precedent 


of aay legal action". 


ima 


STRUCTION IKCUS MOITRATION RULES 


t coatained in a written contract, 


» providia: r arbitration, 


. oret . ar} . 
os, hereby demands arbitratios 


CLAIM OR RELIEF SOUC umount, if an 3335 60.0 


$335,500.00, representing 


dlsye 


4nercused cos alteretic sork ave to Owner's cnenge in 


4 


phé in € 


You are -hy notified that copies of our Arbitration Agreement a his Demand are being 
filed with the Americar bitr: r Association at its new “Or: ow. Yor. 
Regional Ottice. with the rec hat it amence the administration of tration. Un et Se ction 7 


the 


of the Arbitration Rules. you may an answering statement within seven days after natice from 


Adniinistrator. 
REID & Pi 


Attorne 


avs 04 Ie Sh 
NO ¥. (SEXICH VCE 

Name of Claimant SAL Lee TRUCTORS, INCGKe 

dress(to be used in coanection with this case) ee cst 


Cry and State Pa "10006 


Telephone 


Yo institute proceedings, please send three copies of this Demand and the arbitration agreement, 
sith the fiting fee, ay provided in Section 47 af the Rules. 


ua iat cal 


saci ANC Sith wc te iti A 


Demand for he rbitration (continued) 


Addresses of parties upon whom the Demand 


THe MOUNT SIAL HOSPICAL 
500 Blue hills Avenue 

. nt 4- fas 
Hartiord, Connecticut Colic 


STATH Of CONES “PICUL HEALTH AMD 
EDUCA NACL ee AOUAOR LLY. 
eS Washington Street 


HartTora, Connecticut 


NATURE OF DISPUTE (continued 


Owner's modification of the phasing schedule specified in the 
erontract. | Cileinent) reserves nll end every Trient Lt. may neve 
to assert and submit to arpit -ration any end ALi otner clains 
arising out of or reiating to performance of the contract 
herein. 


e 


: 


; , H e 
eo. ARELVRATION AGRELaEHE : 


: : Tne arbitra tion é 
oe Demand for Arbitration 45 ins 
e : T Of Che General ae : 
Generel Condit Lons end = 

OE: 


dated October 29, 1668, 


oe. é a6. Arch of C 
"ad the responsibility of the Architect to meke written 
ed Gecisicns in regard to all claims of the Oener or 
CONUTactoOr ard to interoret ths Contract aocuments 
on all mettcrs. ar a 


in connection with the ex: 
ecution of the wo 


= (2) Te shall be 


oO 
QD 


“A 


(b ) szCEDt as otherwise SUCCLE TeG. | alo the 
Architect's decisions or imtlevarctaatons of econ+ 
tract reduirenents. are SUD JECT. to -earoitiretion. 


(ec) Uf the Architect fa: 


C CO Tre feca “are Gen 
GecivsSton or! writ 


ten interpretation of the contract 
requiremonts on any Guestion within ten Lays) .ancer : 
written recuest for sane by eit berty to che 


contract; either party may the Ismend 2roitretion, 
in which event later Gecision by the Arenitect 
shall not stop the arbitretion proceedings excent 
with the mutual consent of both partics to the 
contract, 


ea 
e 


x 
“arpLtrabtion shals 


a 
the Constrvetion In Rt se 
the Ameriean Arbitrac: a Hen obLean+ 


Ie eS Ss une parties 
THiS agreement. so to arbitrate she 
enforceable under the pre 

The award rendered by the 
and judgment may be entered 
With applicable law in an 
therecf, 


Fa ry Cae 
OUnSY ee 


(bo) The wort 
eee or deleye 
procee Ss excent 

pe COW re eG hc 
stipulate whether ex : 
of the contract wila be a 
or delay, 


under this contract shall not be 

j Way GUring the arbitration 
NiMuUcvual CONGSEent of both 
ana Such mutual consent shall 
F O21 the tins for completion 
norized by such ss a 


ARI 


mmo At Pye y 13 
PPOs pine 


fe) Demand for ar ition ian connection with 
any dispute enail be 1 ahod s ‘ ine with the 
Arehitect and with tne Over e ets to the contract. 
Mny demand for arbitration, suai be sade Within 
thaney a aoa en hoe tae as ison af rece 
tacable, but, in no ae for arbitra- 
tion snall be mede after the date 0: “final payment 
except in tne case 1 Glspuce (eine an connection 
wth any guarencee provisions of Uns Contract) DOCU. 
ments. | HOvACce opin tats: ahaa 4¢ration shall 
giso be riled in Wra vine } ~eriecan Arbitra- 
tion Association. 


(a) fre arbitrators hereunder shall have authority 
> 


ie ia an ° 
a omO Vs ors kes 


to award to the arty whose convent 1lons ar 


being in conformity witn contract requirements such slwas 
AS CMe. Onc majority of them, consider is proper to 
compensate Ho injures pare, for any loss in conn ection 
with the procec ecinmess.: 3 i Giney — that the arbi- 
tration procce sdingss were aemel sitnout reasonable 


cause, they ma in addition e cho angl jured parvy 
2 v a Jv 


damages fcr delay, uUniess | uuese py agree mont between 
the contracting parties efore arbitration. Tne arbi- 
trators snail gat their oun compensation ana dctermine 
the total amount of such compensation and other costs 
ang expenses OL une procecdis® opm by. them, 
vniess agreed prior Co “he proceedings, ena sha 1 assess 
the total of the coscs ? f the eens nes upen either 
or both parties fo one crack in such proportions as 
they, or &. me jority of tnen, may approve. 


LOM 2: 
THs 


SPAS 
: 
{ 


SDUCAT TON 
(G£ pax 
»ss) Addresses 
and 
Named claimant, a party to an arbitration aqreem 
contained in a written Reva Ge lated Ctober) 29).1.9 
providing f y 


under the struction Industry Arbitration Rules, 
hereby demands arbitration the ider 


NATURE OF DISPUTE: Clai s Demand for Arbitration dated \March) 24 
1972 is hereby amended i therin all claims which Claimant has 
against Respondent arisince 9f the contract between the parties’ 
dated October 29, 1968, sand the Job! known as i Mount Sinai Hospital 
Hartford, ‘Connectreut tage I Additions and Alterations", including 
(continued on attac 


SOUGHT: 


Damages sustained to date, in excess - §6,000,000.00, and any and 


211 other damages thal or Fier may be sustained by Claimant arising 
Out of the contract } 


PEASE TAKE FURTHER NOTICE, that 3S with: Fen days after service 
Ehis Notice of intention to: Arbitrate ppl 5 Stay the arbi-— 
herein, vou shal here precluded from objecting that 
cement was t made or hag not been complicd with and from 

i ftation of tame. 


our Arbitration Agreement 
ANG ‘Or 11S Demand are ing: £aded wati he American Arbitration 


Claiman igne 
Wall Street (May be 


wt 


Sa NOE org Ne elu 1) Os 
tee) oeaee eo WALTER dd. CONNOLLY, SENIOR Vice 
PRES TDENT 


WALTER KIDDE CONSTRUCTORS INCORPO- 


Attorney) 


rt 2 


i ne 


connection with 


10006 


Arbitration (continued) 


Amenee’ Dersand Lor 


Add 


a 
- 
, a 
~ 
2 =¢ 
F : 
. 
4 _ . 
i <7 
74 
« A 
~ oJ 
os 
. 
= 
; = 


2 


ih Ta 


u 


Cc 


ae 


© 


v 
} 
4 


C? 
J 
ran] 


y 


u 


a 


WOr 


1 


cf (etary 
SP wi ood 


r] 
ba Lew 


ss iy tae 


2O? 


c 


LO 


139 We ip BH 


Lea 


Fate tues by ai 


a 


. 4. 
— > 
= Ree as RON 


a 8 


Nour rTee 


Ne 


7O 
Vue 


roa © 


.. ' /90 


: : le Exhibit’ M: Q . ; 
‘1973 Revised Claim by Boise in Kidde's Nam : ae 
& Walter Iidde Constructors Incorporated : ie ® 


345 Park Avenue 
New York, N. Y. 10022 


ee a 
- re - o 


Z 


July 6, 1973 


aé 


The Mount Sinai Hospital 
500 Blue Hills Avenue Ne 
Hartford, Connecticut 06112 


E. Todd Wheeler and The Perkins 
and Will Partnership 

445 Hamilton Avenue 

White Plains, New York 10601 


Re: The Mount Sinai Hospital, Hartford, 
Connecticut - Stage I Alterations 
- and Additions 
Claim of Contractor for Extra Costs 
and Time Extension due to Owner 
Caused Deiays 
Gentlemen: 


Pursuant to Stipulation between The Mount. Sinai 

Hospital ("Owner") and Walter Kidde Constructors Incorporated 
("Kidde"), entered into by the parties in the chainbers o£ 

Honorable Harry B. Frank, Justice of the Supreme Court of 

the State of New York, on June 7, 1973, Kidce herein submits 

to the Owner and E. Todd Wheeler and The Perkins and Will 
Partnership ("Architect") its revised and updated claim 
“under its Contract with the Owner dated October 28, 1968 in oi] 
respect of the above-referenced project. | 


. 
‘ 
ee 
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~ . 


j The claim, as herein set forth, includes ali claims 
of Kidde against the Owner arising out of the Owner's wrong- 
ful non-performance and defective performance of its obliga- 
tions, express and implied, under the Contract. Ki¢cde is 
entitled to and demands compensation for extra costs and 

oo damages from the Owner in the amount cf 69,645,/87, Said 
amount reflects (i) extra costs, including interest, incurred 
as a direct result of the Owner's failure and refusal to 
properly perform its contractual obligations, (ii) retention 
presently withheld by the Owner under the Contract, (iii) 
amounts in respect of outstanding and disputed change orders, 
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and (iv) costs and expenses incurred by Kidde in the pursuit 
of its claim hereunder. As the result of the Owner's wrong- 
ful non-performance and defective performance and other in- 
terferences with Kidde's work, the time required for per- 
formance of Kidde's work under the Contract was extended by 
1001 days over the time orginally anticipated by Kidde as 
reasonably necessary for said work and, with respect thereto, 
Kidde is entitled to an equivalent extension of any and all 
completion dates set forth in the Contract documents. 


As noted above, the amount claimed by Kidde here- 
under includes the retention presently withheld by the Owner 
in respect of the Contract, which retention has been invoiced 
by Kidde to the Owner. Upon Kidde's receipt of payment of 
the retention, the amount of Kidde's claim shail be reduced 
accordingly. 


Kidde hereby reserves its right to demand that 
uny award hereafter made in respect of the claim include 
interest accrued to the date of award and additional costs 
and expenses incurred by Kidde in the pursuit of its claim. 


As The Owner, acting through its otficers, empioyees, 
contractors, the Architect and others, is responsible for the 
following acts and omissions in derogation of its express and 
implied obligations under the Contract: 


1. Delay to Temporary Building £2 Caused by Preconstruction 
Contractor. 


The failure of the Owner, as the result of acts of 
its preconstruction contractor, to make the site of Tempor~ 
ary Building #2 available to Kidde resulted in substantial 
delay in the excavation and construction of said building. 


2. Delay due to Brick Approval. 


The Owner, acting through the Architect, (i) failed 
to approve and select the face brick required for the Project 
in accordance with the schedule and in accordance with state- 
ments of the Architect regarding the dates by which such 
actions would be taken and (ii) directed late modifications 
of the brick requirements, all of which unreasonably interfered 
with Kidde's construction schedule and delayed the start of 
Kidde's brickwork. 


3. Delays due to Interior Finish Work Reauired in Temporary 


Buildings #1, #2 and #3. 


The Owner required extensive interior finish work 
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for Temporary Buildings #1, #2 and #3 substantially in excess 

of that originally contemplated by the parties. Completion of 
this additional interior finish work, incorporation of the numer~ 
ous modifications required by the Owner to the interior layout 
and correction of improper construction resulting from failure 

of the Architect's design of the Temporary Buildings to con- 

form to the requirements of the Hartford Building Department 
resulted in a substantial delay to Kidde's completion of the 
Temporary Buildings and therefore the overall project. 


4. Delay to North Service Unit of Existing East Wing. 

Due to the failure of a contractor employed by the 
Owner to complete certain preconstruction work pursuant to 
schedule, Kidde's demolition work related tc the north service 
unit of the existing East Wing was delayed. 


5. Delay due to Lack of Access to Connecting Link. 


The contract drawings and phasing schedule prepared 
t any hospital facilities 
or that any facilities 


_portio 

link by Kidde. 

Kidde first construct an emergency observation 

East Wing in order to escommodate a similar facility located 
in the connecting link before Kidde would be granted access 
to the connecting link for purposes of denolition.: Asa, 2e7 
sult of this additional requirement by the Owner and the 
forced suspension of Kiddz2's work, Kidde incurred a severe 
delay to its overall construction schedule. 


6. Delay due to Foundation Conditions. 


The original bid documents indicate a row of steel 
sheet piling along the east face of the foundation for the 
proposed new West Wing. This sheet piling was deleted in 
later drawings issued by the Archit -t. 


During the course of the excavation for the founda- 
tions of *he new West Wing, Kidde encountered dangerous 
excavation conditions in the area where the sheet piling had 
been deleted. Kidde advised the Owner, through the Architect, 
of these conditions. Subsequently, after issuance of an order 
by the Hartford Building Department directing that the work 
be stopped and numerous discussions between the Architect and 
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Kidde, the parties agreed to implement a plan proposed by Kidde, 
consisting of underpinning the footing on the west side of the 
East Wing. 


Due to the failure of the contract drawings to 
provide an adequate foundation design, resulting in the 
dangerous excavation conditions encountered, and the further 
aggravation of these circumstances caused by the Architect's 
failure to promptly resolve the foundation deficiencies, 
Kidde incurred an extensive delay in its excavation for the 
West Wing and the overall construction schedule. 


7, Delays Due to Limited Access to the East Wing and 
Rephasing or the Work. 


The Owner did not provide Kidde with access to the 
East Wing in accordance with the contract documents. The 
substantially modified and limited access permitted by the 
Owner caused interruption, delay and inefficiency to Kidde's 
alteration work in the East Wing and to its work on the 
East Wing wraparound. 


‘§.: Delays .aue 


Contrary to the reauirements of the contract docu- 
ments, the Owner granted Kidde access to work areas ina 
piecemeal fashion, i.e., to work areas significantly smaller 
and in more divergent locations than those indicated in the 
contract phasing schedule. 


In order to perform construction work in these small 
areas and simultaneously provide the Owner access to adjacent 
areas, Kidde was forced to construct numerous temporary parm 
titions which would not otherwise have been required. The 
Owner is liable for the costs incurred and the delay to the 
construction s~hedule. 


9, Delay to X-Ray _ Rooms due to Lack of Information Regarding 
Owner-Furnisnea Eoulipment. 


This delay to Kidde's work was caused by the Owner's 
and the Architect's failure to furnish details and other 
information related to Owner-furnished x-ray illuminators. 
From the start of the project Kidde made numerous and con- 
tinuous requests for detail information related to Owner~ 
furnished equipment. Due to the Owner's and Architect's 
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failure to furnish urgently required information regarding 
this Owner-furnished item, Kidde incurred numerous delays to 
the installation of the x-ray jlluminators and related con- 
struction work. 

‘ 
10. Delay due to Low Pressure Steam Line. 


Due to the reduction of the height of the wrap~- 
around by the Owner from its originally planned height to 
a height equaling that of the fifth level of the East Wing, 
it was necessary to relocate the Low pressure steam line 
originally designed to be installed in the sixth level 
ceiling of the wraparound. The failure of the contract 
drawings to indicate the proper design of this steam line 
and the Architect's failure to promptly resolve questions 
regarding it resulted in considerable disruption and delay 
to this and other work. 


11. Delay to Kitchen. 


The inordinate delay by the Owner and the Architect 
in the furnishing of information for the preparation of shop 
-Arawings for new kitchen equipment and the relocation cf old 
equipment, and numerous cnanges and requests [or cose pro" 
posals and holds placed on portions of the work seriously 


delayed Kidde in its kitchen installation and subsequent work. 


12. Delay to Wraparound due to Discrepancy in Finished Floor 


Elevations. 


A serious: dimensional discrepancy between tne Archi- 
tect's structural drawings and architectural drawings required 
Kidde to make substantial changes and perform additional work 
to the slab formwork already in position, substantially delaying 
Kidde's work schedule. 


13. Delay to Operating Rooms due to Failure of Design to Con- 
form to Building Code. 


The failure of the contract drawings and specifica: 
tions to indicate the proper type of electrical receptacles 
in conformance with Building Code requirements of the City of 
Hartford, Connecticut for hospital operating room areas and 
the Architect's failure to promptly resolve questions arising 
from these deficiencies delayed Kidde's construction work in 
the operating room areas of the East Wing. 
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14. Delay to Special Dict Room. 


The delay by the Architect in furnishing the informa- 
tion lacking in the contract drawings in respect of a pipe chase 
to be installed in the special diet room substantially delayed 
Kidde's work in this area. 


15. Delay to Therapeutic Room. 


The failure of the drawings to specify the precise 
location of an Owner-furnished tank hoist and trolley mono- 
rail in the Therapeutic Room caused Kidde to incur a severe 
delay in the installation of these items and related work. 


16. Delay to Cafeteria. 


As a result of the Architect's design failure to 
recognize the need for a partition enclosing an air transfer 
unit, which had been relocated in the cafeteria by Kidde at 
the direction of the Architect, and the inordinate time re- 
quired by the Owner and Architect to 
change order, Kidde was forced to disr 

to provicc . iling 


partition wall. 


1/4 Delay to 
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Access, P! 


Due to design deficiencies in the contract docu- 
ments, it was impossible for Kidde to install the additional 
mechanical equipment in the east duct shaft and penthouse 
of the East Wing in a manner which would permit the existing 
equipment to remain operational during the installation 
period. The time required by the Architect to resolve these 
problems caused Kidde to incur a substantial delay to its 
mechanical and related installation work. 


18. Delay due to Deficiencies in Emergency Generator Exhaust 
Duct Design. 


The deficicncies in the original design of the 
emergency generator exhaust duct, the inadequacy of the re- 
design by the Architect, and the extended work caused by the 
Architect's third design revision substantially interfered 
with and delayed installation and completion of the ductwork. 
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Delay to Roof and Penthouse duc to Re-routina Existing 
Vent Pipes. 


The re-routing of existing vent pipes required by 
the extension of two existing penthouses, for which no pro~ 
vision was made in the contract drawings, delayed Kidde's 
roofing, flashing and plurbing work in the area of the vent 
pipes. ’ 

20. Delay to Air Compressor System. 

As a result of design deficiencies concerning the 
air compressor system and installation of a new airy com 
pressor, and the Architect's delay in resolving design 
questions tha: arose therefrom, Kidde incurred a lengthy 
delay to the installation of the compressed air and related 
systems. 


21. Delay in respect of Locating Fire Annunciator. 


the dispute hetween 

partment concerning iis proper 

the installation of service rough-in wor 
of the new West Wing. 


22. Delay to 3rd, 4th and “th Levels due to Changes in X-Ray 
ey ——$—$—$—$—$—————— ee Oo CA 
Equipment ana Layout. 


Continuous changes to the radiology equipment and 
design layout by the Owner and the Architect, and the issuance 
of stop orders and work holds by the Architect to Kidde dur- 
ing a long period of indecision substantially delayed Kidde 
in its work related to the radiology equipment installation. 


23. Delay to Laundry Facility due to Missing Ductwork Details. 

As a result of the failure of the contract drawings 
to provide necessary details concerning ductwork and the 
Architect's delay in providing this information, Kidde's 
fabrication and installation of ductwork in the laundry area 
was substantially delayeu. 


24. Delay duc to Lack of Exhaust Ducts and Electrical. Services 


for X-Ray Proccssors. 


The contract drawings failed to indicate the necessary 
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air exhausts and necessary electrical services required for 
the Owner furnished x-ray processors. AS a result or these 
deficiencies and the Architect's delay in furnishing the 

missing information, Kidde's rough-in work related to these 


items was_delayed. , 


25. Delay due to Installation of Double Doors on Sth Leve.. 


The contract drawings and l-ter sketches issued 
by the Architect covering the area in which said doors are 
located contained discrepancies and inconsistent informa- 
tion. As a result thereof and the Architect's delay in cor- 


recting these discrepancies, Kidde incurred a delay to its 
work. : 


96. Delay to Corridor. 


The failure of the contract Gocuments to specify 
the necessary services for a refrigerator and wash sink at 
the medic:.ie station delayed Kidde's service rough-in and 
related work. : 


i. 
27. Delay to West Duct Shaft Due “o Lack of Access and 
Changes to ene Contract. 


Kidde was delayed while the Architect was cequired 
to correct the inadequate design for the west duct shaft, 
to relocate the shaft and to prepare a phasing schedule 
for work on it. Kidde's work was further delayed by lack 
of adequate access to the area of the duct shaft. 


28. Delay due to Piping Interference with Walk-in Freezer. 


The Architect's defective plumbing drawing in re- 
spect of piping installation for a sink within a walk-in 
freezer, requiring additional work for correction, delayed 
Kidde. 


29. Delays due to Changes in the Hollow Metal Door Frames. 


Kie ie's work on installation of door frames and 
related lath and plastering work throughout the West Wing 
was delayed by the Architect's numerous changes made to the 
contract drawings and the many holds placec on the work. 
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30. Delay to Wraparound due to Obnoxious Fumes. 


The failure of the Architect and the Owner to 
anticipate (1) that exhaust fumes from the existing laundry 
and laboratories would penetrate the wraparound and (2) the 
possibility of exposure of personnel to radioactive rays 
from the X-ray equipment as the result of the lack of shield- 
ing in the North Wall affected the production rate of Kidde's 
labor force and resuited in serious delays to Kidde. 


31. Delay to 2nd Level due to Exposure of Fire Line. 


The prolonged delay by the Architect in authorizing 
the correction of a Gesign Gefect, which violated City of 
Hartford, Connecticut regulations in respect of an exposed 
fire line at a stairweli; substantially delayed Kidde's plumb- 
ing work in the subject area. 


32. Delay to Toilet Facilities Due to Dimensicnal Discrepancies. 


Architect of the di- 
mensions of Tee and third floors 
‘delayed Kidde's work. 


33. Delay to Laundry Facility due to Roll-Up Door. 


Kidde's work on the new laundry facility was delayed 
by the Architect's repeated changes with respect to the de- 
sign of the non-regular access door for the laundry room. 


34. Delays to Conductive Flooring. 


The failure and delay of the Architect in speci- 
fying substitute flooring for unobtainable flooring material 
specified in the contract documents substantially delayed 
Kidde's work. 


35. Delay to 4th Level. 


The lack of coordination between the structural 
and mechanical drawings resulted in there being inadequate 
ceiling space to install required ductwork, As a result. 
Kidde was delayed, as was the ductwork fabrication sched- 
ule, while the Architect attempted to solve the problem and 
while Kidde did remedial work to correct:the original de- 
sign deficiency. 
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36. Delay to Air Diffusers on Sth - 9th Levels. 

The Architect's contract drawings were insuffi- 
cient and lacking in description of how Kidde was to con~ 
nect the air diffusers installed in the sound lock ceilings 
to the respective supply ducts. The delay in supplying this 
information substantially delayed Kidde's construction 
schedule. ; 


37. Delays to West Shaft due to Missing Mechanical Details. 
Defective and incomplete contract drawings for 
sheet metal work substantially interfered with Kidde's pro- 
gress, delaying it in the fabrication and installatien of 
related ductwork. The confusing and inconvenient manner 
of transmittal of vitai information concerning the missing 
mechanical details added substantially to Kidde's problems 
and interfered with its construction schedule. 


38. Delay to Mechanical Room due to Lack of Drainage 
Facilities. 


: The dxain req for an air conditioner in a 

West Wing mechanical room was initiaily omitted from the con- 
tract drawings and then designed in a manner which violated 
City of Hartford, Connecticut building requirements, resulting 
in a delay in the City's issuance of a Temporary GCertificace 
of Occupancy and a delay to Kidde resulting from the necessity 
of correcting the violation. 


39. Delay to Laundry Facility. 


Deficiencies in the electrical, design and the 
failure of the drawings to indicate which of two power panels 
were to feed leundry room condensate pumps delayed completion 
of the electrical and associated work in the laundry facility. 


40. Delays to Sth - 9th Levels due to Sleeves and Mechanical 
Risers to Fan Coil Units. oe 
Improper coordination by the Architect in the prep- 
aration of the architectural and structural drawings inter- 
fered with and delayed the instaliaticn of sleeves penetrating 
structutal beams and of mechanical risers to fan coil units. 


41. Delays to Sth - 9th Levels due to Physiologica} Monitoring 
System. ie : 


The insufficiency of the contract drawings in 
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locating the control console for the physiological monitor- 
ing system and the change in its requirements by the Owner 
interfered with the installation of conduit runs and re- 
sulted in delays to Kidde's schedule. 


Cf 
42. Delay to Laundry Facility Exhaust Ductwork. 


The failure of the contract drawings to provide 
for exhaust ductwork connecting the laundry equipme: 
to the exhaust fan in the laundry room delayed Kidde's 
work. 


43. Delay to Laboratories due to Wood Casework. 


The initias approval of the wood casework for the 
laboratories by the Architect and its subsequent arbitrary 
and capricious reversal of approval after a prolonged period 
and the substitution by the Architect of an alleged approved 
equal substantially and materially delayed Kidde in its 
wood casework installation and related laboratory completion 
work and caused Kidde to incur substantial extra costs. 


144. Delay on Sth - . c Teler 


Kidde's work involving installation of telephone 
and related equipment in the West Wing was delayed as a 
result of the deficient design for the hook-up of the tele- 
phone panels into the overall building telephone system. 


45. Delay to Conference Room and Solaria, 5th ~ 9th Levels, 
due to Lack of Space for Fan Coil Units. 


The failure of the contract drawings to provide 
for necessary mechanical work in the ceilings of the con- 
ference room and solaria of the:West Wing caused delay 
to Kidde's work during the Architect's correction of the 
problem. ; 


46. Delay to Kosher Kitchen due to Revised Layout. 


The failure of the Architect to supply informa- 
tion regarding the installation oi various plumbing and 
other installation requirements of the kosher kitchen and 
the delay by the Architect in the appreval of the change 
order therefor delayed this area of Kidde's work. 
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Arrangement. _ 


with respect to lighting arrangements in certain roomg re= 
quired redesign by the Architect which delayed Kidde!'s 
work. 

Fire Line Design, 


48. Delay to Stairway due to Deficient 


The Architect's delay in resolving a deficient 
fire line design delayed Kidde's coor frame and related 
completion work. : 


to Fire Hose Cabinets, 


49. Delay to Wall Partitions D- 


The wall partitions in the West Wing were delayed 
by the design error in respect of the placement of the fire 
hose cabinets. The correction of the deficiency delayed 
Kidde's work on the wall partitions and relatec instalia= 
-tion of fire cabinets. 


50. Delay to Dictation Rooms and Janitors' Closets, $Sth= 
4 9th Levels, due to Interference of Pipe Siceves with 
Block Wall. 


Dimensional discrepancies and insufficiencies ia 
the contract drawings resulted in interference of the pipe 
sleeves with the block wall and plumbing to slop sin’.s in 
the West Wing. The changes by the Architect in the design 
and continuous corrections substantially delayed Kidde's 
block work and the related plumbing in the affected areas, 


51. Delay to X-Ray Rooms due to C 


The deficiency of the contract drawings and tne 
delay by the Architect in replying to a Field Question re- 
questing information, clarification and confirmation of 
ceiling heights in certain x-ray rooms required Kidde to 
hold work in abeyance and delayed its construction schedule. 


52. Delay to Board Room due to Heating and Ventilating 
System. i ae : 


_—_— 


oss, The prolonged delay by the Architect in correcting 
the omissions in the design of the original and revised 
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heating and ventilating system and the issuance of super 
seding sketches substantially delayed Kidde in this area 
of the work. 


53. Delay to Special Dict Room due to Lack of Ductwork. 


The failure of the Architect's contract drz 
te show duct vork leading from the exhaust i to the :ain 
exhaust system, necessary redesign, Gelay in the approvel 
of the change order to cover the cost of the additional 
ductwork and the resultant delay in the fabrication of the 
additional ductw>rk matc“ially delayed Kidde. 


54. Delay to Central Supply Koom. 

Nhe discrepancy between the contract design draw- 
ings and Owner-furnished equipment and the inordinate delay 
in .oproval of the related change order -esu.ted in a sub- 
§.antial delay to Kidde's work. 


55. Delay to Central Supply Room. 


The purchase of autoclave anc 
ment by the Owner different from that 
contract drawings and which failed 
utility services, requiring additional 
delay in the approval of the hange oraer ©" 
layed Kidde's equipment installation work .n this area. 
: 4s 
56. Delay to Laundry Facility due to Wate: iwply. 
Delay *o (ot) SS eee 
The Architect's fa: ‘re to eovermine the suit- 
ability of well water for use by the laundry equipment as 
originally designed, and the Owner's delay in supplying 
infurmation concerning the t:*2 of launéry equipment to be 


used materially interfered with the completion of the mechani- 


cal installation and the operation of the laundry facility. 
57. Delay due to Conflicting Ceiling and Light Fixtures 


Configurations. 


Kidde's work on the 4th level of the East Wing was 
materielly delayed by conflicts in the contract drawings for 


the ceiling and light fixture configurations and the resulting 


change to Kidde's work required to remedy tne problem. 
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58. Delay to Kitchen due to Change from Gas to Electric 


Operation. woe 


The change of the design of the main kitchen and 
the decision by the Architect to change from a gas operation 
to an electrical operation necessitated the redesign of 
the kitchen. The continuing inadequacy of the redesign 
for the new services causca a severe delay to Kidde's coms 
pletion of the work in the kitchen area, 


59. Delay to Elevator Machine Room. 


The inadequacy of the design for the elevator 
machine room required substantial redesign and additional 
work by Kidde with respect to this room, which delayed 
Kidde. 


60. Delay to Patient Bedrooms, Sth - 9th Levels. 


* 
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Patient bedrooms were deficiently 
that the adjoining toilet areas for these room 


€ 
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small to accommodate the specified toilets, “ne redesiaun 


necessary, as weil as the aaGitional work ceauirced of Kidde, 
delayed Kidde's work progress on the lavatory plumbing and 
related installation work. 


61. Belay to Linen Chute. 


The Architect's failure to recognize the greater 
distance between the laundry chute and fascia of the new 
access wall prevented the re-use of old laundry chute 
doors as specified in the contract design. The design and 
fabrication of new doors delayed Kidde in its laundry chute 
door installation and related construction work, 


62. Delay to Dark, Rooms. 


Kidde's work on dark rooms was delayed by the 
failure of the mechanical and architectural drawings to 
adequately specify use of light-proof transfer grilles. 

The time required for redesign, add: ional work, and ap- 
proval of the necessary change order severely delayed Kidde's 
work progress. 
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63. Delay due to Old Boiler Explosion and Fire. 


Kidde's work in the new laundry area, to be lo- 
cated in the old boiler room, East Wing, was delayed by 
conditions resulting from an explosion and fire in that 
area while it was still under the control of the Owner. 


64. Delay to Laundry Facility. 


Failures in the mechanical design relating to the 
water supply which feeds the medical vacuum pumps and medi- 
cal air compressors caused substantial delay in the new 
Jaundry area renovation work and compelled Kidde to main- 
tain existing pumps and compressors substantially beyond 


the times contemplated by the contract. 
65. Delay to the Kitchen. 


The failure of the contract drawings to indicate 
a workable kitchen ceiling arrangement and the neglect of 


the Architect to provide such information substantially 
delayed Kidde's kitchen ceiling installation work. 


A conflict in the contract drawings for the 4th 
floor machine room, with .espect to the doors tor the room 
and piping located therein, necessitated redesign of the 
room. The time necessary for redesign, along with the re~ 
sulting extra work, materially delayed Kidde's work progress. 


67; Delay to Patient Bedrooms, Sth - 9th Levels, 
due to Door Discrepancies. 

The conflicts in the drawings with respect to the 
doors for patient bedrooms on the 5th through 9th levels 
caused Kidde delay while the Architect resolved these in- 
consistencies. 


68. Delay to East Penthouse due to Installation of 
Additional Power Panel. _— a 
Changes in the contract drawings with respect to 
the air handling unit and its power source caused by 
reprising substantially delayed Kidde's mechanical instal- 
lation in the East Penthouse. ‘ 
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69. Delay due to Service Outlets Interfering with 


Cabinet Work. 


‘ Conflicting information in the contract documents 
in respect of service outlets on the 3rd level placed on 
walls whicn were to have floor to ceiling cabinets, the 
resulting changes and relocation, and the delay in the 
approval of the consequent change order by the Architect 
substantially delayed Kidde's electrical and related com- 
pletion work. 


70. Delay to Patient Bedrooms, Sth - 9th Levels, due to 
Television Supports. a 
The failure of the contract drawings to indicate 
the necessary television set supports and the delay by the 
Architect in approval of the cost proposal and selection 
of the type of support delayed the completion of the patients’ 
bedrooms and Kidde's construction schedule. 


Jl. Delay to the Kitchen. 


antelt re- 
re 


hs The failure of the Architcct tc adequate 
spond to Kidde's <equest for information concerning modi- 
fications to the mechanical and electrical services ‘or 

the kitchen potwasher relocation and the new lecations for 
other items of kitchen equipment, together with additional 
work required for the relocations, and the long “delay by the 
Architect in the approval of the change order for the work 
substantially delayed Kidde's kitchen construction schedule. 


72. Delay to Penthouse Roofs. 


The failure of the contract documents to indicate 
the support requirements for the fans which were to be mouncec 
on the east and west penthouses of the East Wing required Xidcdce 
to make changes in the fan support system and to perform other 
additional related work not within the scope of the contract, 
delaying Kidde substantially. 


73. Delay te Director's Office. 


The failure of the contract documents to indicate 
accurately the wall finishes for the Director's Office de- 
layed Kidde's work in that area. 
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14. Delay to 4th Level due to Hypolon Floorince. 


. Omissions in the specifications and drawings in 
respect of Hypolon flooring required a stop work order until 
the Architect could,solve a non-adherence problem, thus 
delaying Kidde's work. 


75. Delay to Laundry Chute due to Sanitizer Installation. 


The failure of tie contract documents to indicate 
the necessity of a cold water supply line and its connec- 
tion to the laundry chute sanitizer and the delay by 
the Architect in directing the addition of said line and 
the approval of the change order covering it resulted ina 
substantial delay in the installation of the sanitizer and 
the related plumbing work. 


76. Delay to Kitchen. 


The failure of the contract drawings to adequately 
allow for installation of the necessary kitchen exhaust 
hood, which installation was blocked by certain 
stalied in accordance with the contract drawings, 
in delay to Kidde's work in the kitchen. 


77. Delay to Elevator Penthouse Roof. 


Failure of the drawings to provide for drainage 
from the elevator penthouse roof resulted in delay to Kidde's 
work progress during correction of the omission and the 
performance of the additional wo’ i: by Kidde. 


78. Delay to Sth Level. 


Kidde's mechanical and roughing-in work on the 
fifth floor was delayed pending correction by the Architect 
of conflicting and inadequate information in the mechanical 
and structural drawings. ’ 


79. Delay to 4th Floor Overhang. 
Kidde's work was delayed by the failure of the 


drawings to vrovide for protection against freezing of 
certain pives in the fourth floor overhang. 
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80. Delay .0o Canopy Roofs. 

The failure by the Architect to provide for drain- 
age facilities for the two concrete canopy roofs at the 
third level of the West Wing caused Kidde delay during the 
resolution of the problem by the Architect. 

81. Delay to Patient Bedrooms, Sth - 9th Levels. 


urethane in- 


-O 


bedrooms on 
coce, caused de- 
lay to Kidde while the Architect +o correct the 
situation, and additionally while Ki nertormed corrective 
work. : 


) or thet 


82. Delay to Liundry Chute. 


Design errors in the cont a s in respect 
of the installation of the laundry j East Wing 


and the subsequent delay by the «4- nit in resolving the 
problem caused delay in Kidde's : ns 
Work. 


tallation 
/ 


83. Delay to Kitchen. 


The failure of the contrac to provide 
the necessary exhaust hood and ductw Hort oraer 
stand and the failure by the Archite he exhaust 
hood into the range hood fire protection sy used a sub- 
stantial delay to Kidde in its instailation related com- 
pletion work. 


Om ctu 


84. Delay to Pharmacy Room. 

Inconsistencies in the contract drawings in respect 
of the services for a stainless steel sink in the pharmacy 
room and the delayed approval by thk- Architect of the change 
order for the work required Kidde to perforn work out of 
sequence and much later than called for in the progress 
schedule, resulting in delay to Kidde. 


85. Delay due to Electromagnetic Door llolders. 
The failure of the contract drawings to indicate 


the necessary provisions for the installation of electro- 
magnetic doors and the delay by the Architect in approving 


Walter Kidde Constr )rs, incorporated 


° . 
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the change order relating thereto substantially delayed 
Kidde's completion work. 


86. Delay to Cafeteria. 
, 

The inadequate design of the lighting system in 
the cafeteria, West Wing, caused delay to Kidde's work while 
the Architect redesigned the system and while Kidde did ad- 
ditional work in accordance with the redesign, 


87. Delay due to Air Balancing Problem. 


The failure of the Architect to m dify air balance 
design requirements resu ting from elimination of equipment 
in the Hospital kitchen, discrepancies between actual fan 
loads and d and other deficiencies in the air 
balance design Ss -he air balancing 
operation. 


gS. Delay to 6t’. and 7Jth Level 


The failure of certain 
to comply with City of Hartford Buis : Ss 
requirements resulted in delay to Kidde's wor} while the re=- 
quirements were being met at the Archit instruction. 


89. Delay to Kitchen. 


Kidde's work in the kitchen ¥ 
contract documents' failure to adequately f ride for quarry 
tile in the kettle area and the Architect's ection that 
Kidde modify certain tile work. 


90. Delay to Nurses' Locker Room. 


Conflicts in the contract drawings with respect to 
door and ceiling types, heights, and sizes in the nurses' 
locker room and the inadequacy of the Architect's proposed 
locker arrangement resulted in delay to Kidde's work while 
the problems were resolved. 


91. Delay to Sth Fleor Corridor. 
The failure of the contract drawings to indicate 


certain services which eventually protruded into the new 
passageway on the fifth floor, East Wing, caused delay to 


Walter Kidde ConstruC yrs, Incorporated 
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Kidde's work during the relocation of the services at the 
Architect's direction. 


92, Delay due to Increasing Size of Door. 


4 
Kidde's completion work on the Sth level, East 
Wing, was delayed by the Owner's instruction to enlarge a 
doorway already installed in the area and the failure of 
the Owner to promptly supply the necessary door. 


93. Delay due to Lack of Details for Casework. 


The Architect's revision of the contract draw- 
ings with respect to a room on the 4th level, East Wing, 
failed to include adequate directions concerning construc- 
tion of required cabinets, thereby delaying Kidde‘s work 
pending receipt froin the Architect of tne necessary instruc 
tions and the deiivery of the cabinets. 


94. Delay to 4th Floor Corridor. 


The failure of the contract drawings to show 
-existing steam pipe in a corridor on the fourtn floor, 
Wing, caused delay to Kidde's work progress Guriny the 
period required for relocation of the unanticipated pipe. 


95. Delay due to -«chitectural Finishes. 


The Ar...atect's change from a "patch and match" 
procedure for floors and walls in a third level, East Wing, 
area to a wire lath and plaster and floor tile*procedure, 
after Kidde had substantially progressed using the initial 
design, caused delay to Kidde's work schedule. 


96. Delay to Emergency X-Ray Area. 


Due to deficiencies and changes to the contract drawings 
in respect of interferences in electrical and mechanical 
services, lighting arrangement and ceiling installation, 
Kidde was substantially delayed. 


97. Delay due to Relocation of Piping. Cum & So) 


The failure of the contract documents to indicate 
the relocation of several pipes passing through a room in 
the third level, East Wing, the actual relocation of said 
piping, and the related plumbing work caused delay to the 
construction schedule. 


Walter Kiddo Construgys, Incorporated 
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98. Delay due to Lighting Interference with Mechanical 
Services. 
it . design deficiency in the contract documents 
which prevented the, installation of ceiling mounted lights 
on the fourth level as shown on the drawings due to piping 
interference delayed Kidde in its ceiling and related work 
in the area. 


99. Deiuy to 5th Floor due to the Addition of Automatic 
Doors. 


pe tec el 


The Architect's dire tive to install automatic 
steel doors in the corridor of the fifth level -ost~operative 
area after Kidde had completed its renovacive work in that 
area in accordance with the contract delayed Kidde. 


100. Delay to Cobalt Facility. 


Work on the cobalt facility depended on the vaca~ 
tion of Temporary Building £2 by the Owner and its removal 
and demolition of the foundations by the Owner's 


mR. A nN 
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and demolishing the foundations ana Kidde's perrormance oz 
the foundation demolition work after dispute with the Owner, 
substantially delayed and interfered with Kidde's work progress. 


101. Delay to Laundry Facilit due to Fireproofing Steel 
Beams. 

The failure of the Owner and the Architect to pro- 
vide for fireproofing of steel beams in the new laundry 
facility as required by the City of Hartford Building Depart- 
ment, which work was not in Kidde's contract, and the refusal 
and delay by the Owner in providing access to the facility 
substantially delayed Kidde's work progress. 


102. Delays due to Lack of Information of Owner~Furnished 
Equipment. . 


The lack o1 coordination by the Owner and the 
Architect and their failure to furnish information concerning 
Owner-Lurnished equipment in a proper, timely and orderly 
manner interfered with Kidde's work progress and the co~ 
ordination between Kidde and its subcontractors causing 
substantial disruptions and materially delaying and inter- 
fering with the overall project schedule. 


1 x 
% 
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103. Delays due to Long Approval Actions of Shop Drawings. 


The failure of the Architect to promptly approve 
shop drawings materially delayed the ordering, manufacturing, 
and delivery of materials and equipment required by the 
contract. ' 


104. Delays due to the Large Number of: Change Orders. 


The jnordinate number of Change Orders sub- 
stantially disrupted Kidde's manpower and resource schedule 
and adversely affected Kidde's overall construction schedule 
and work. 


105. Delays due to Long Approval Actions of Change Orders. 


The iiordinate delays by the Architect and the 
Owner in approving a large volume of Change Orders seriously 
disrupted the orderly progress of Kidde's construction ef- 
fort, adversely affected the overall project schedule and 
delayed Kidde's work. 


106. Delays due to Large Number cf Field Memoranda 


The large number of deficiencies in the contract 
Gocuments necessitated an inordinate number of Field Memo- 
randa by Kidde to the Architect for action and direction 
substantially delaying contract performance. 


107. Delays due to Long Reply Actions to Field Memoranda 
by the Architect. 


The Architect's inordinate delays in responding 
to Kidde's Field Memoranda, its inability to provide adequate 
and necessary direction, its failure to give authority to 
on-site personnel to reply to Field Memoranda, all requiring 
that substantial portions of the work be held in abeyance 
for long periods of time, seriously delayed Kidde's overall 
construction performance and schedule. 


108. Delays due t> Large Number ef Field Questions. 


The inordinate number of Field Questions submitted 
to the Architect's head office seeking additional informa- 
tion and clarificazion of drawings and specifications, and 


and the 


Walter Kidde — Incorporated 
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the contradictory instructions received in response thereta, 
subjected Kidde to formidable and unforeseeable problems 
seriously delaying and disrupting the orderly progress of 
construction and increasing the cost of performance. 


109. Delays due to Long Reply Actions of Field Questions 
by the Architect. es 


The inordinate delays by the Architect in processing 
and responding to Field Questions, and the inadequate, de- 
ficient and incomplete responses thereto required important 
portions of the work to be held in abeyance for long periods 
of time and fabrication of equipment to be delayed, resulting 
in serious disruptions and delay in construction performance 
and increased costs. 5 


110. Delays Caused by Field Sketches. 


The Architect’s disregard of the normal procedure 
of issuing revised drawings to reflect changes and revisions 
in the contract drawings and documents, its use of a large ; 
volume of small sketches in substitution of revised drawings, 
acies of said sketches created substantial 


qu 

3 dee - 3 +. 4 3 as e 
S sts Ma Gonceibwucd  £o the cir tiouleies 
SoG  CCsts,) and Co De re) 3 


ies of an already difficult project. 


ee failure of the Owner and the Architect to 
comply with Kidde's shutdown requests made in accordance 
with the contract resulted in undue and prolonged delays 
to Kidd ‘s mechanical installation work. 


112, Delays due to) Labor Strikes. 


Jurisdictional labor disputes and industry wide 
strikes which occurred after scheduled contract completion 
dates extended the project substantially, for which Kidde 


is entitled to receive time extension and recover resulting 
costs. 


113. Subcontractors' Claims. 
The various actions and inactions of the Owner 


which delayed, disrupted and interfered with Kidde's work 
hereunder resulted in similar adverse effects upon the work 


Walter Kidde Const Jors, Incorporated 
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of Kidde's subcontractors on the project, thereby causing 
them to incur additional costs which have been asserted by 
them against Kidde and for which the Owner is responsible. 
All subcontractors' claims received by Kidde to date have 
been included in the- amount claimed above and any further 
claims will be in addition thereto. 


In accordance with said Stipulation and the Contract 
provisions, the Architect shall render a written decision in 
respect of Kidde's claim within ten (10) days of this written 
request for same, and upon failure of the Architect to act 
within ten (10) days, Kidde's claim shall be deemed denied 
and the parties shall proceed to arbitrate the claim with 
due dispatch in accordance with the rules and regulations 
of the American Arbitration Association. 


very truly yours, 


WALTER KIDDE CONSTRUCTORS 
INCORPORATED 


cy Ya, aa 
Philip A. Sawyer 
Senior’ Vice President 
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Exhibit N: 1974 Revised Claim by 
Boise in Kidde's Name : 


\ 


SUPREME COURT : NEW YORK COUNTY 
SPECIAL TERM \: PART I 


THE MOUNT SINAI HOSPITAL OF HARTFORD, 
CONNECTICUT and STATE OF CONNECTICUT 
HEALTH AND EDUCATION FACILITIES Index No. 
AUTHORITY, E6122/72 
Petitioner, 
-against- 
WALTER KIDDE CONSTRUCTORS, INC., 


Respondent. 


In compliance with the direction contained in the 
decision of Mr. Justice Harry B. Frank dated August 2, 1974 and 
published on August 9, 1974, on the motion by Petitioner to stay 
arbitration there is attached hereto the revised statement of 


claim of Walter Kidde Constructors, Inc. (“Kidde”). 


i. Throughout this revised statement of claim The 
Mount Sinai Hospital of Hartford, Connecticut and Connecticut 
Health and Education Facilities Authority shall be referred to 
collectively as "Mt. )Sinaz"”, "Hospital" or “Owner”, ‘the! E:) Todd 
Wheeler and The Perkins and Will Partnership as "Architect" and 
Syska & Hennessey as the “Architects' Engineer". Where such 
terms are used they are considered to include, but not be limited 


to, the following individuals: 


As to the Hospital - Messrs. I. S. Geetter, R. Baker, 
‘Bernstein, M. Flam, D. Bernstein, N. Ellis, G. Schwolsky, 
Gampel, R. Koopman, C. Schnier, A. Cartin, P. Savin, G. Beitner, 
Title, L. Chester, C. Rogers, M. Solomken, W. Schloss, 


Osmen, H. Moscowich; 


As_to the Architect - Messrs. R. Levine, J. Lodes, 


G. Gilfeather, G..Vitale, E. Gay, N. Katz, R. Larson, R. Miller; 


As to the Architects' Engineer - Messrs. D. Landis, 


A. Windman, V. Mandracchia, D. Dingle, H. Leitz, R. Lantiere, 


F. Stevens. 


2. The revised claim follows, to the extent possible, 
the numbering and the lettering set forth in the letter request 


for information by counsel for the Hospital to counsel for Kidde 


dated February 4, 1974, except that where the court's decision 


does not require response to a portion of said letter’the number- 
ing and lettering have been omitted. The court's decision 
indicates that tuanty-faur os Kidde's claims are deemed sufficient 
except for damages. Hence there is no response to those categories 


other than damages. 


3. The facts, dates, names, identification of docu- 
ents, persons and organizations and number of deys of dele, are 
onsidered to be accurate. However, Kidde reserves the right’ to 
rove adaidional or different facts, dates, names, identification 
nd days of delay as may be discovered or come to Kidde's attention 


p to and through the arbitration hearings in this proceeding. 


4. The areas of work involved in each category of claim 
re described in "A" and "C" and the field questions, field 


emoranda and change orders referenced therein. 


5. "B" and "C" of each category of claim set forth the 
tems of work and areas initially delayed. In each case c! delay, 
ther areas and items of work, dependent on the initially delayed 


reas, were also correspondingly delayed. 


6. "F(1l)" of the revised claim sets forth the damages 
chargeable to each of the 113 categories of claims asserted. That 
letter and number corresponds to "F" of the letter of the 
Hospital's counsel dated February 4, 1974 above referred to. 
amount of damage for each delay in each category of claims was 
arrived at jn an earnest effort by Kidde to comply with the court's 
direction to itemize specific amounts of damages chargeable to each 
of the 113 categories of claims asserted. Ina claim of this 
magnitude, with its concurrent and overlapping dilays, it is im- 
practicabie, if not impossible, to isolate damages within each such 
category. Thus the sum total of the damages within each category 
of claim bears no relationship to the total amount of damages 
claimed by Kidde. Kidde reserves the right to prove and document 
its damages in the arbitration hearings in such manner as it may 


see fit. 


7. ‘The causes of delay are explained in "A" of each 
category of ‘claim. |\However, |G" ,) /H", "2", "0", and "KY! supply 


additional information in this regard. 


8. Kidde's claim herein in total dollar amount includes 
unresolved change orders in the approximate amount of $351,000.00, 
pproximately $40,000.00 in unpaid time and materials invoices 
and costs and expenses incurred by Kidde in the pursuit of its 


claims. 


9. With respect to "0", where a Field Memorandum was 


ot answered, no entry has been made in the appropriate column. 


10. With respect to "Q", where no response was Zorth- 
oming to a Kidde request for shutdown, no entry has been made in 


he appropriate column. 
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WALT2ZR KIDDE CONSTRUCTORS, LG. 
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CONNECTICUT and STATE OF CONNECTICUL 
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For the American Arbitration Association: 
SANULL S$. ALDERSTEIN, Chairman. 
JAMES E, BIRDSALL, Arbitrator. 
LAWRENCE B, COONAN, Arbitrator. 
APPEARANCES: 

For Walter Kidde Constructors, Ine. 


MESSRS. REID & PRIEST 
4O Wall Street 
New York, New York 10005 
BY: LOUIS H. WILLENKEN, ESQ., of Counsel. 
and 
WILLIAM J. O'DONNELL, ESQ., of Counsel. 
and 
STEPHEN H. KINNEY, JR., ESQ., of Counsel. 


For the Mount Sinai Hospital of Hartford, Conn. and 
State of Connecticut Health and Education Facilities 
Authority (Assigne.. 


MESSRS. GREENBERG, TRAYIIAN, HARRIS, CANTOR, REISS & 
BLASKY 
100 Church Street 
New York, New York 10007 
BY: JEROME REISS, ESQ., of Counsel. 
and 
LEE NILICH, ESQ., of Counsel. 


For Perkins & Will Partnershio 


MESSRS. HART & HUME 
10 E. 40th Street 
New York, New York 10015 
BY: JOSEPH A, BERCADANO, ESQ., of Counsel. 
and ‘ 
BARBARA WESLEY. THOMPSON, .ESQ., ‘of Counsel. 


ALSO PRESENT: 

Dr. Isidore Geetter 

‘Bernard Lippe, Consultant to Mt. Sinai Hospital 

Norman Coplan, Esq., (Personal Counsel for Ferkins &| 
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Exhibit P: 1973 Sale Agreement 
AGREEMENT. cuit 
\ 


THIS AGREEMENT made and concluded at coaiieiaietti ‘yhlo, as of the 
aid day of February, 1973 by and between BOISE CASCADE CORPORATION, 
of Bolse, Idaho, hereinafter referred to as the Seller, and A. M. KINNEY, INC., 
of Cincinnatl, Ohio, hereinafter referred to as the Buyer, witnesseth that the 


parties do hereby agree as follows: 


1. Sale ofstock. The Seller sini sell to the Buyer for $95, 000. 00 


all of the shares of the common tape stock of WALTER KIDDE C NSTRUCTORS, 
INCORPORATED, a New York corporation, hereinafter referred to as Nidde, 

outstanding as of time of transfer of all such shares to the Buyer; and the Buyer, 
> in iaeimion on the sc kasi and warranties of the Seller contained herein, 


and subject to the terms and conditions of this Agreement, shal} purchase such 


shares from the Seller at such price. - 


2. Closing. The closing of the sale shall take place at a mutually agree- 


’ 


able place, on or beiore February 2, 1573, e closing the Seller shall 


. 


deliver to the Buyer, free and clear of all encumbrances, certificates forall . 


such shares, in negotiable form and free of any and all restrictions or restric- 


tive or other endorsements, = all requisite stock transfer stamps, if any be 


required, attached. Upon such delivery, the Buyer, subject to the terms and 
conditions hereof, shall deliver to the Seller a check, payable to the order — 


of the Seller, for the purchase price. . 


3. Representations 2 and warranti2 ese 


° mn Heal 


(A) The Seller represents and warrants as follows 
(a) Organization and standing o° Company. Yidde isa corporation duly 
organized, validly existing, os in good standing under the laws of New York; 
and the copies of Kidde’s certificate of poise and all mendments saeroot i 
to date, cert’ '°° oy the Secretary of Kidde, and of Kidde's by-laws as amended 


to date,.certified by Kidde'’s secretary, which have been delivered to the 


Buyer, are complete and correct as at the date of this Agreement: There are 


\ 


no states where the character of the properties owned by Kidde, or the nature 
7: : 

of the business transacted by it, require Kidde to be licensed or qualificd asa 

forcign corporation and in good standing as such, but where Kidde is net 


licensed or qualified, and not in good standing as a foreign corporation, 


(b) Subsidiaries, ete. Kidde has no subsidiaries, is not a party to any 
unterminated joint ventures, and is not a partner in any partnership, except the 
following subsidiaries, namely, Wal ter Kidde Engineers, Inc., a New Jersey 


corporation, Walter Kidde Constructors International, Inc., a Delaware corpora 


tion, Kidde Caribe, Inc., a Virgin Islands corporation, and Drauss Installations, aa 
Iric., a vices corporation, and the following joint ventures, namely; Jackson 
County Sports Polite University of Connecticut, Terminal £3 Newark Airport 
_ (Port Authority of N. Y. and N, 7 College of Medicine & Dentistry pean: 


N. hice) 195 Broadway Corporation (Basking Ridge, N.J.), and Kansas City Control 


. 


Tower, being Kidde Folios Nos. 1658, 1623, R232; Lisl, W7i2) ead Yes 


(c) Capitalization, Kidde's entire authorized capital stock consists of 


20, 000 shares of common stock, of which only 18, 640 shares are issued and 


presently outstanding, of which in turn 385 shares are presently owned and 


held by Kidde as treasury shares, All such issued shares were validly issued. 


and are fully paid and nonassessable, 


(d) Stock ownershio. The Seller is the owner, free and clear of any 
encumbrances, of 17,655 shares of Kidde's common stock, and is the sole 


stockholder of Kidde, There are no other shares of Kidde's capital stock owned 


by any other person, firm, fiduciary, agent, corporation, or organization, 


+ Seo SPEAKER Seb cheee voles . 


(f) Directors and officers; compensation; banks. The Seller will, 


within five working days from the date hereof, deliver to the Buyer true and * 


officer signing in that capacity. ; 


co:nplcte lists, as of the date of this Agreement, certified by Kidde’s Control- ~ 
ler, showing: \i) the names of all of the directors and officers of Kidde 

and of cach of its subsidiaries; (ii) the names of all persons now employed 

by Kidde me by cach of its subsidiaries, together with a statement of the 

full amount paid or payable to each such person for services rendered or to 

be rendered, in part or in whole, in January and February in 1973, pnd the 
basis thercfor; (iff) the name of each bank {n which Kidde, and of each bank 

in which each subsidiary of Kidde, has an account, or safe deposit box, and 
the names of all persons authorized to @raw thereon, or to have access thereto; 
and (iv) the names of all persons, of any, holding powers of attorney from 


Kidde and from each of its subsidiaries, together with a copy of each such 


power. Us 


ah 


” 


(g) Investigation, The Seller does not know or have reasonable grounds 
~ . 
to know of any governmentel investigation relative to Kidde, 
+ 


° 
' 


of Kidde, or the properties or business of any of them. 
: (th) Disclosure. No representation or warranty Sythe Seller in this 
Agreement, nor any statement or certificate fumished or to be furnished to the 
Buyer pursuant hereto, or in connection with me transactions contemplated here- 
by, contains or will contain any untrue statement ofa material fact, or omits 


or will omit to state a material fact necessary to make the statements contained 


therein not misleading. 


: (i) The Seller is a corporation duly organized and existing and in good 
standing under the Jaws of the State of Delaware, and has taken all necessary 


corporate action to authorize the execution of this Agreement on its behalf by the 


(B) The Buyer represents and warrants that itis a corporation duly - 


_ organized and existing and in good standing under the laws of the State of Ohlo 


é 


. 


and has taken all necessary corporate action to authorize the execution of this 


Agreement on its behalf by the officer signing in that capacity. 


in 


H 4, Access and Infercotion, The Seller shall solins Kidde to givetothe - 
Buyer and to the Buyer's representatives full access, during normal business 
hours throug!iout the period psior to the closing, to all of the co alsa books, 
contracts, cominitments, pea records of Kidde ‘and of cach of its subsidiaries, 

and shall furnish the Buyer during such period with all such information concerning 
the affairs of Kidde, and of each of its subsidiarics, as ole ee reasonably may 
“request, In addition, as promptly as possible after the closing, the Seller will 
furnish to the nee copies of the balance sheet and statements of profit and loss 
end retained eamings of Kidde as of December 31, 1972 and te siete lines nena 
period then ended, and es of January 31, 1973 and mu the month then ended. In 
view of the agreement of the parties stated in paragraph 10 hereof, these ideals 
‘“ to be furnished only for the Buyer's general information and comparison vith 
prior results of Kidde's operat ‘ions, and the Seller makes no representations or 


warranties with respect thereto. Ae 


y i > 3 
§. Conduct of Business Pending Closing. The Seller covenants that, 


. 


pending the closing: MG 
(a) No change will be made in the certificate of incorporation or regulations 
or by-laws of Kidde or of any subsidiary of Kidde, except as may be first approved, 
_in writing by the rer. u Vs 
4 (b) No change will be made in the authorized or issued capital stock of 


Kidde or of any subsidiary of Kidde, and none of such stock, and none of any 


treasury stock, will be sold or issued by Kidde or by any of its subsidiaries. 


.(c) No contract or commitment has been entered into by or on behalf of 
Kidde or of any of its subsidiaries since January 4, 1973, and no contract or 
commitment will be entered into by or on behalf of any of them prior to time of 
closing of this sale, except with the written consent of the Buyer or except upon 
the condition that the Seller hold the Buyer harmless tes all ability that may 


arise in connection with such contract or commitment. 


{d) No' 4 not now a director or officer of Kidde or of any of its sub- 
sidiaries will be made a director or officer of any of them, no change will be 


made affecting the banking or safe deposit arrangements or powers referred to 


in ‘subparagraph (f) of paragraph’3, and no new powers will be granted by Kidde 


~5- 


i * . . 
or by any of its subsidiaries, without the Buyer's prior written approval, 


(c) ‘Except as otherwise requested by the Buyer, the Seller will use its 


best efforts, and cause Kidde to use its best efforts (without making any 
commitment on the Buyes's behalf), to preserve isdide's Wasidess jdauetiy, to ° 
persuade Kidde employces designated by the Buyer {rom among those term- 
inated by Kidde after December 31, 1972, to accept re-employment by Kidde, 
and to preserve for Kidde and for its subsidiaries the goodwill of their banutbes, 
clients, and others lists ee aala relations with them, 


6. Resienations. The Seller shall make available to the Buyer the 
written resignations of the directors and officers of Kidde and of each of its 


subsidiaries, -cffective the date of the closing, except that Philip A. Sawyer 


shall continue to occupy the office of Senior Vice President, and Lynn W. Pett 


. 


shall continue to serve 2s Controller, of Kidde, at the full expense and cost of 
the Sctier, and for so long as necessary for the discharge © 

the pursuit of any rights which Kidde might have in completing the cules (a) 
contracts er in becuase the category (c) contracts referred to in paragraph 
“12 below ane relative to the prosecution and defense of and against the litigation 
‘ Al and para. 12(d) : 

and/or claims:referred to in paragraph 11 f/elow. While Messrs. Sawyer and 
Pett occupy ihene offices, their authority, powers and duties re such officers 
shall be limited to the matter of discharging the cbligations, pursuing the 
rights, and prosecuting and defending against the litigations and/or claims 
referred to in this paragraph, and they shall have no apthority or right toac 
for or on behalf of, or as employees, otits, or representatives of, Kidde, 


or to commit Kidde, or incur any liabilities for Kidde, or expend any funds 


of Kidde, or draw upon any accounts of Kidde, except strictly within the scope 


of the matters to which their authority is. hercinabove by this paragraph limited 


and as necessary to the exercise of that authority; and the Seller shall hold the 


Buyer and Kidde harmless {rom any liability or loss arising from any acts or 


. . 


es 


| 


or omissions by Messrs. Sawyer ad Pett during their tenure as cmployces of Kidde 

and until such time as the Sclier notiiies the Buyer in writing that duck tenure may 

be terminated insofar as the requirements of this poragraph are concerned. Subject 

to the same undertaking by the Seller to hold the Buyer and Kidde harmless trem any 

Mability or loss arising therefrom, the Buyer agrees that St shall cause the Board of 

Directors of Kidde to take any action that the Seller may reasonably deem necessary : 

or desirable only in connection with dieeharetng the obligations, pursuing the rights, 

and prosecuting aia defending against the litigations and/or claims referred to in this 

" paragraph. : a ‘ 

Ye Condition at Time of Closing. Al ode mtees of the Buyer and Seller dinamo 

tively under this Agreement are subject to the condition that the respective representa~ 

, itions of the Seller and Buyer contained in this Agreement are true and ciate at the 


time of closing as though such representations were made at such time. 


8. Indemnification, The Seller shall indemnify and hold harmless Kidde and- 


the Buyer, at all times after the date of this Agreement, against, from, and in respect 


of: le all liabilities: . Kidde (and of its subsidiaries} of any netale, whether accmed, 
| absolute, contingent, or silane; existing at time of closing of this ante, including, 
, without limitation, any tax liabilities, accrued in respect of, or measured by the income’ 
: of Kidde, and of each of its subsidiaries, for, any period ending at or prior to such time 
of closing, or arising out of transactions entered into, or any state of facts existing, 
. onor prior to such time; (b) all Mabilitles of, or claims daltnat: Kidde, and each of 
its subsidiaries, aitstig out of the conduct of the business of Kidde, and of its sub-- 
sidiaries, prior to said time of uuines or arising out of any presently ecbating 4 con- 
tract or ciorrnitere et (except as arisina out of the performanec’, as of the date of closing,of 
Paragraph 12 nc onesie co; niemetey or arising out of any contract or ss leas entered 
into or made by Kidde, or by any of its subsidi ati between the date hercof and the 
rene (except as permitted by the provisions of subparagraph (c) of paragraph S$); 
(c) all Mabilities of, or claims against, Kidde arJsing out of the prior or future 
exercise of any and all presently outstanding powers of attorney given by Kidde, 
{t being understood that Kidde Is to have no obligation or responsibility to enced 


or revoke any such powers unicss and until requested so to do by the Seller; 


(d) any damage or deficiency resulting {totiany Incorrectness in any certificate 


-f- 


or oiher instrument furnishee dr to be furnished to the fuyer hereunder; and 


(ce) all actions, suits, procecdings, claims, demands damages, asscesments, 
arbitrations, judgments, and decrees, and all costs ad expenses Incident to 
any of the foregoing. 

9, Nature and curvival of representations. Al statements contained 
in any certificate or other instrument delivered by or yn behalf of the Seller 
pursuant hereto or {n connection with the tramgaction* contemplated hereby shall 
be deemed representations and warranties by the Scll«t hereunder, excepting 
financial statements as of December 31, 1972 and for 1972, and excepting all 
entries on financial statements as of January 31, 197" and for January 1973. 
Al) such representations and warranties, and all ayrvements made by the Seller 
in this iiseoaeiit: or pursuant hereto, shall survive the closing and any investl- 
gation at any time made by or on behalf of the Buycts 
3 10. Assets and liabilities. All assets and \ubilities of Kidde, and its 

as of time of closing of this sale, shall belong to and be assumed 

by the Sciler as of such time of closing, except the shares owned by Kidde in 
other corporations and @ total of $1000 in the capital ccounts of those corporations 
(for which the Buyer shall pay the Seller, at the cluning, $1,000 in addition to 
" the price stated in parecrepn 1 hereof), and except any trade or service marks 


owned by Kidde , and except as otherwise provided in this Agreement. 

Nl. Claims. All existing and future claims by and against Kidde arising 
out of work performed by Kidde, and/or its subsidiories, and joint ventures, 
prior to time of closing of this aie, and all existing and future claims and 
assessments ageinst Kidde in any manner or for any cause arising out of the 
business, affairs, and operations of Kidde, © and/oi {ts subsidiaries, and joint 
ventures, prior to each time of closing, or fairly aeeenetene or traceable to 


such performance, business, affairs, and operations prior to such time, shat 


be litigated or arbitrated, or defended against, by the Seller, at its expenso, 


in the name of Kidde. The Seller shall be entitled to all net and after-tax proceeds 


« 


from sald cluims and shall be Uadie to Nidde and the Buyer for all damages a 

adcjucgec, Jecrece, awarded, or nesessed ageinst Kidde or the Buyer ts connec- 
‘ tion with said claims, The Selier shall hold the Buycr and Kidde Ne {from 
any loss in connection with said claims and assessments, 

12, Unperformed contracts. The Buyer and the Seller recognize the 
existence of four categories of wholly or sult ecepuiaeonund contracts to which - 
Kidde, and/or any of its subsidiaries, {s now a party. 

(a) Contracts that the Seller desires Kidde we complete, or cause to be 
completed, fot the Seller's account, namely, Mt. Sinal ANS ee Angeles 

Traffic Court, Jackson County Sports Complex, University of Connecticut, 
Condotnn’ ‘Insurance Co. (Glens Falls), Continental Airlines, Health and Mental 
Hygiene (New York), and Dormitory Authority (C.C.N.Y.), being Kidde Folios Nos, 
1588, 5010, 1658, 1623, 1685, $027, 161) and 1877; 

(b) Contracts that the Seller does not desire Kidde to complete, or cayse 
to be competed, for the Seller's account, but that the Buyer desires Kidde to 
compiete, or cause to be completed, fer Kidde's account, namely, Western 
Electric Corp. (Conege Point end Kearny, N.J.), U.S. Lines (Oakland) and shh 
portion of the work under Health & Mental Hygiene (Downstate New York) as Is 
’ extra work authorized by letter from the client, being Kidde Folios Nos, 1683, 
715, 1730 and part of 1610; 

(c) Contracts that the Seller does not desire Kidde to complete, or cause 
.to be completed, for the Seller's account and that the Buyer does ial desire 
_Kidde to complete, or cause to be compiaed, for Kidde's account, ena 
State of New Hampshire, Engelhard Industries, U.S. Lines:(Hawail), Kaufman 
& Broad (3), Hazeltine, Schering Corp. (Kenilworth), BCC Headquarters Building, 
GSA, Park Ridge Hospital, Veterans Administration (Boise), Terminal ¢ 3 Newark 
Airport (Port Authority of N.Y. and N.J.), College of Medicine and Dentistry 
(Newark, N.J.), 195 Broadway (Basking Ridge, N.J.), Kansas City Control Towef, 


Endo Laboratorfes, and such portion of the work under Health & Mental Hygiene 


(Downstate New York) as is not included in category (b) above, being Kidde Follos 


Nos. 1726, 1727, 1735, 7018, 7021, 7022, 1599, 1608, 1709, 1739, 1734, 1732, 1731, 


g ener, : - 


1712, 1618, 1704 and part of 1610; 


{d) A contract that Kidde shall complcte, namely, Health & Mental 


Hygiene (New York), Kidde Folio No. 1640, for the completion of wich the 

* . 
Selicr shall pay to Kidde its salary costs {Incurred in such compliction, plus 25% 
of such costs, not iesadiats. however, a nates such payment of $120, 000. Ail 
net sums recovered upon the diunetid existing and future claims of Kidde based 


on extra work required duc to delays in the performance of work and/or based on 


escalation of costs by reason of such delays, under such contract, up to but not 


exceeding the total amount of such payments made by Seller hereunder, shall go 


to the Seller. One-half of the next $70,000 of any additional sums recovered upon 
such claims shall go to the S2iler and the balance to Kidde, one-tenth of the next 
$50,000 re podiaisn upon such ctetm s shall go to the Seller and the balance to Kidde, 
and al] other sums recovered upon ee claims shall goto Yidde. Kidde shall not 
be entitled to payment for any of the time expended by any of its personnel in 
presenting, urging, and supporting such claims, and all costs of presenting, 
urging, supporting, litigating, and arbitrating such cluims, citi 

‘costs of time expended by personnel of the Seller and of bulde. shall be borne 

by the Seller and Kidde in proportion to their respective shares of the aggregate 
sum shanna on such claims. Pending the determination of ‘their respective 
shares of the aggregate sum enelveneill Seller and Kidde shall advance nine- -tenths 
and one-tenth, respectively, of all said costs. A existing and ure claims 
against Kidde arising out of york performed by Kidde, and/or ig subsidiorie’, 

on the Health & Mental Hygiene (New York) contract (Kidde Folio No. 1640), prior 
to time of closing of this sale, or fairly attributable or traceable to such perfor- 
mance prior to such time, shall be litigated or arbitrated, or defended ecatrst, by 
the Seller, in the name of Yidde. The Seller shall hold the Buyer and Kidde harm- 
Jess from any loss in connection with any stich claims, and shall be liable to 
Kidde - the Buyer in the am 1ount of all damages adjudged, decreed, or awarded 


against Yidde or the Buyer * connection with any such claims. 


The Seller and the sue shail promptly cause Kidde to use its best eiforts 


if- 

to terminate, of cause to ve denhtwatod ell of the contracts listed In category 

(c) above. The Seller shall hold the 5uyer and Kidde, and Sts subsidiaries, harin- i 
less from all dameges adjudged, deereed, or awarded, and judictal orders {ssucd, 
against any oi them by reason of the termination of the atracts listed in catego- 
ry (c) , and from all loss in connection with all claims or applications ‘le such 


domages or orders, and shall (at its expense, and, as the case may be, inthe 


name of Kidde or of a subsidiary of Kidde or of the Buyer) defend against all such 


+ 


claims and applications. 
Performance of category (a) contracts shall be completed and performance of 


category (c) contracts shall be continued (until such contracts are terminated or 


are fully performed), by Kidde under the project management and control of the Seller. 


Continued performance of categcry (a) and (c) contracts may be accomplished entire- ‘ 


ly with Kicde personnel or, at the option of the Seller,-in part or in whole with 


employees or agents of the Seller. The Seller shall pay to Kidde the actual cost 

letiusive of profit) to Kidde of the clientes of such sokeiat’ the completion 

er termination thereof, shall be entitled to all receipts under such centracts : and 
* shall hold the buyer and Kidde harmless from any ability or loss arising from 

breach of such contracts “i otherwise arising in connection vith such contracts. 

The Buyer and Kidde shall hold the Seller harmless from any liability 

arising from any acts or omissions by Kidde in the performance of category 

*(b) contracts after date of closing ofthis sale, provided that such acts pe 

‘committed by Kidde after such date, that such omissions cianiis of balers to 

perform acts that should have been performed by idee after such date but were 


not, that such Mability is not fairly attributable or traceable to acts or omissions 


by Kidde, or occurring, prior tu such cate, and that, as a guide in the {aterpretation 


atin 


. 


of this paragraph, failure by Kidde to detect or correct, after el date, the 
omission of any act the omission of which oceurred prior to such date is not 

te be considered, for the purpose of this Aboeened: 2n omission ocurring 
after such date except to the extent that a reasonably careful professional 
engincer that had performed the work performed prior to such date would after 
such date have checked such work performed prior to such date and would 
have discovered such omissioa thercin, The Seller shall, however, assume the 
responsibility and liability tet and hold the Buyer and Kidde and its subsidiaries 


harmless from any costs, damages, and loss accruing to or sustained by any 
of them by reason of correction of such omissions so discovered. If such 
omissions are discovered after such date, but are discovered after the time 
‘ ‘ 

“when a reasonably careful professional engineer that had performed the work 
performed prior tosuch date, and that had not discovered such omissions frior 
to such date, would have discovered them, such costs, damaces, and Joss shall 
be the responsibility and liability of the Seller only to the extent that such costs, 
damages, and loss are not wesekee than they would have been had such omissions 
been discovered at the time, after such cate, at which such reasonably careful 
professional engineer that had performed such prior work, and had not discovered 
such ocntéintons prior to such date, would have discovered ia , 

13. Cooperation between Buyer and Seller. The Buyer shall cause such 
Kidde’ personnel as are re-employed by Kidde to be made available to the Seller, 
on reasonable advance notice, to assist in the prosecution or defease of any 
litigation and/or claims referred to in paragraph 1] above and to assist in the 
islet of all federal and state income tax returns for 1972 and all of 1973 
prior to the time of closing of this sale. The Seller shall pay to Kidde the actual : 
cost (exclusive of profit) to Kidde of the time such personnel are so deployed, 
and their expenses, 


. 


The Seller may continue to use any of the bank accounts identified ae 


acknowledged in paragraph 3(f) above, shall keep in Kidde’s name such books 


: -12- 


%, 

and records as are necessary, advisable, or customary In accordence with good 
business practice and for all tax purposes of Kidde, in ane with the 
prosccution or defense of suck claims and/or litigation and tn connection with 

the completion of category (a) and tevmmnetion of category (c) contracts, shall 
deliver to Kidde all such books and records, or complete coples of suine, and close 
(and not thereafter reopen in Kidde's name) all such bank secseinh promptly upon 
the conclusion of all such prosecution and defense and the coinpletion and terml- 
nation of all such category (a) end category (c) contracts, and shall permit Kidde 
to inspect and copy any and all such books and records, as necessary, for all 
tax and other reasonable business purposes of Kidde, at any time prior to the . 
final delivery of such books anc ecords, or copies thereof, to Kidde. 

The Seller will concentrate in steel filing cabinets all Kidde accounting 
records, related correspondence, and legal documents for the years prior to 
closing of this sale and will deliver such cabinets and contents to FM Kol oes 
One Penn Plaza, New York, N.Y., on or before February 28, 1873, 3! such cabl- 
nets are equipped with locks, the Seller shall simultaneously deliver to Kidde 
the keys to such locks. If such cabinets are not equipped with locks, the Seller 
shall prior to such delivery seal shut the drawers of the nian. oll seals 


that can easily and without injury to the cabinets be broken. The Seller shall 


at the time such cabinets and contents are delivered to Kidde furnish to Kidde 


a list of such cabinets, witha suitable written description of each such cabinet, 
sufficient for the positive identification thercof by Kidde. Kidde shall retain 
all a" contents for six years from date hereof, The Seller shall hav- reasonable 
access to such contents during such period, and at the end thereof shall advise 
Kidde whether any of such records should be retained by Kidde for a longer period 
or, at Kidde's option, shicped to the Seller at the Seller's expense, 


If in writing so requested by the Buyer, the Seller shall cause such former 


Kidde personnel as are at any time in the Seller's employ to be made available 


~13- 
to the Buyer, on teavonouie advance notice, to assist Xidde or the Buyer In : 
completion of the contracts sdenutied in or pursuant to Paragraph 12(b) above, 
The Buyer shall pay to the Seller the actual cost (cxelustve of profit) to the 
Seller of the time such personnel are at the Buyer's eich dentiest so deployed, 


and their arr 

to be made by: Kidde to routine questions and eae for information by tax 
authorities with respect to the Kidde tex years prior to closing of this sale, 
The Seller shall be responsible for any conicrences with tax authority represen- 
tatives relating to issues, and shall make any decisions as to the merits of 
cum oS presented and whether or not to dispute. or accept Positions taken by 


the revenue services concerned, i the Kidde tax sia prior to such « osing. 


The Seller shall be responsi™e for paying the expense of participation in all 


administrative conferences, hearings, and other legal proceeuings related to 


tex matters for the Kidde tax yeers prior to such closings 
"after-tax proccecs” in paragraph 1i above are intended to mean 

that the Seller shall be entitled to the entire amount of si proceeds but snall 
i pay to Kidde prior to tax due date the full amount of any and all ee land taxes 
on-such payments) required to be paid by Kidde by reason of Kidce's receipt of 
such proceeds. ' , . A 

If the Internal Revenue seoitian successfully ates! or accepts, any adjust- 
ments in the Federal income tax returns of Kidde for ene prior to such closing 
that have the effect of peel the taxabic income of Kidde for periods Aer 
such closing, Kidde will in the case of each such adjustment pay to the Seller 
a sum equal to the amount, !f any, by which the Federel income taxes, if any, 
paola or paid by Kidde for the latter periods, unafiected by such adjustment, : 


would have been or were greater than the Federal income. taxes, if any, payable : 


by Kidde for such latter periods, as affected by such adjustment; and if said. 


< . ae —25F 
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Service makes or accepts any adjustment In such returns thot have the effect 
° \, ° 


of Increasing the taxabie Income of Kidde for periods after ek closing, the 


. 


Seller will in the case of each such adjustment pay sto Kidde a sum equal to 
the amount, if any, ky which the Federal income taxes, shi: payable by 
Kidde for such periods, as affected by such adjustment, are apahier tian the. 
Federal income taxes, if any, payable or paid by Kidde for such periods, 


unaffected by such adjustment, 


IN WITNESS WHEREOF, this Agreement has been signed, in triplicate 


and on behalf of the Buyer and the Seller, by persons duly thereunto authorized 


BOISE CASCADE CORPORATION " 


2 \ | a 
eta Wiis cee eae 
Psoistawy EcZRET Ag uy 

A.M, KINNEY, ING, - 


if gery. 
Sali ; yt 2a purecf 7 


Qe 
Exhibit Q: 


Walter Kidde Constructors, Inc. 
2900 Vernon Place 

Cincinnati, Ohio, 45219 

513//51 3934 


January 8, 


Priest 
Street 
Wew York 


Reid & 
40 Wall 
New York, 10005 


Attention Mr. Steve Kinney 


4 


Dear Mr. Kinney: 

st Iam sending the enclos 
to interrogatories in conn 
Most of the material 


i VOur 
epee ges answers 
Sinal Hospital \plaune. 
Minute Books of the Corporation. 
my personal -knowledge but may also be 

general records Of the business. 
in the copied material. 


reque 


Name Date 


18; 
BO, 


1968 
AgT2 


June to 


June 


Jonn A. Faas, 
Chicago Office 


Managing 
AGeEnts: 


Egon, Germmex, 
Los Angeles Office March Lo, 
De -cembe ca 


1968 to 
LOY 


Ernst Tonjes, Decenber’ 1), 19.72 to 


Los Angeles Office Presen bt 


Qr<« 1 and 
oawes 
Managers: Refer to’ records 
October "19,73: to 
Present 


Controllers Cu) hl Barnes 


Pett May 1972 to 


October 1973 


Lynn 
nea anal Di Bs Conrad February 1973) to 
anes 2, Present 


unknown to 
February 1973 


Howard Marcus 


300kkeepers: Same above 


as 


& ; 
Letter from Kidde to Boise's Coutsel 


1975 


XHIBIT 


ADs yp 


Ve Ly 2E-Te) 


7. ind SBMWES.eeissihhrs wae ts ee Se 


PINGAD - Geyonne, NJ. Ly. 


ed material to help you to 
ection with 
was taken 
Other information 


the Nt. 
from the 
based on 


Us. 


found in the appropriate 
Following are data not 


included 


Document 


of Board 
of Even 


Minutes 
Meetings 
Date 


of Board 
of Even 


Minutes 
Meetings 
Date 


Business records 


of Boise Cascade Corporation 


Business records 


Minutes 
Meeting 


of Board. 
records 


Bus iness 


Business records 


peda & Priest i 
40 Wall Street 
New York, New York 10005. 


Attention: Mr. Steve Kinney 


For information other than the above prior to February 1973 

I refer you to the records in the possession of the Boise 
Cascade Corporation. I hope that this has supplied sufficient 
information to answer the interrogatories. If you have 
additional questions, please contact me. 


-Yours very truly, 


WALTER KIDDE CONSTRUCTORS, INC. 


) JEU 


- Melb“cKinley 


JMM: peg 


Sihinde Bi | JG Tay 
ibi I : 

: Various Letters by Boise ih Kidde's Name 

e ED ARs 

ae | } 


ONE PENN PLAZA, NEW YORK, N.Y. 10001 
Walter KIDDE CONSTRUCTORS incorporated. SASRATIARERLNEWKOMRNLX RRQ QSAR MAAK LOGE AR 


Reply to: Post Office Box 12175 
Blue Hills Station 
Hartford, Conn. 06112 


February 15,1973 


Mc.Johr Lodes 

m™.Todd Wheeler and 

The Perkins & Will Partnership 
445 itamilton Avenue 

White Slains, N.Y. 10601 


_ Re: Mt.Sinai Hospital 
Hartford, Conn. ; 
Dear Sir: 
With reference to your letter dated February 2,1973, you are 
apparently skirting the issue. | 
Design changes at any time and particularly after work has started, 
can do nothing but impede production and delay the completion of our work. 


Sketch drawings are a necessity in order to avoid any misunderstanding 
as to the amount and type of work involved. Sketch drawings, however, are of no 
real value unless they are complete. For example, as per Item 3 in your letter-- 
for South Wing, Admitting Office,Waiting Room and Treatment Room have been 
issued and sprinkler locations have been discussed and determined. Prior to the 
sketches being issued, there were several discussions as to requirements in this 
area. Incomplete sketches were made on 1/22/73, revised on 1/29/73 and finally 
a sketch relating to the sprinkler was drawn jon 2/5/73, 3 days after your letter. 


These sketches relate only to a small area of the East Wing,3rd level, 
Emergency Out Patient Area. 


I see no reason why, if design changes are to occue, that you, as the 
Architect, cannot discuss the changes with the Owner, and issue a complete 
drawing showing all changes and requirements. 
| 
We have adequate manpower on the job and our prvduction is relatrd to 
the intormation available to us, and the confined and limited area in waich we are 
permitted to work. 
; Very truly yours, 
Walter Kidde Constructors,Inc., 


Canes {\L.Emil Hansen,Jr. 

LEH, jr/ab EXHIBIT Superintendent 

cc: Mr.David Ginsberg § i fala 
rine ai ae of Designers, Engineers and Builders 
Dr.1l.Geetter ; Page 
re Ed Ga 


J 


_ Dear Sir: Jay : 


ral o e ay 
YW. J. O'Donnell 
file - Job 1588 


vot a ag 


4 


ONSTRUCTORS Incorporated ASKRUCTACSICN OM NETRNNK DONG SEAM 2KKSIY 
i Pye cea : - REPLY TO: P.O.BOX 12175 
| BLUE HILLS STATION 
HARTFORD, CONN. 06112 
, a Me 
February as 
i ek: eae Hi 
he Co 9 es 
Mr.John Lodes ; A Gacirow te un ae ee eas 
E.Todd Wheeler and The Perkins ee me ' 
and Will Partnership “ - - Rear Mt.Sinai Hospital 
445 Hamilton Avenue ; : ' Hartford, Conn- 
White Plains, New York 10601 ae He 


rll is | ” 
Pi UO 


a ary 


i 
{ ae : 


I am in receipt of your communication to my office under date of 
February 20,1973, concerning progress on this project. i 


You apparently did not have time during your brief visit on February 
14,1973 to ascertain that there were seven subcontractors and a total of ten 
trades working in the building and on the site. The trades consisted of 
carpenters,cement masons,bricklayers, laborers,eiectricians,plumbcrg, sheet metal 
workers, insulators, lathers and plasterers. | ' ; : 

’ : : i ‘ 

4 *" You must also be aware of the number of changes and additions to our 
scope of work issued by your firm which most certainly extends the time required 
to complete our work. . nm. 
In order not to delay us further and eliminate the need for field questions 
and answers, we request again that you review the hospitals' requirements in the 
areas remaining, the omissions and contradictions, and up-date your drawings. 


We and our subcontractors have 4 'small] amount of work remaining and find 
it very difficult to schedule manpower economicaliy and efficiently when we are 
confined to such small areas and confronted with numerous changes and additions 
to our work. i ine a 
a ery truly yours, me 
Walter Kidde Constructors,Ince, 


el 
« 1 


. . Oy hg 
NW NCA aa ip loa ate 
4 Lene g's ial 
etd i el lps ‘ Nae 
re *. ey Ae 
ry baths Ha ai 


en U.Emil Hansen, Jee 


Bate er oe ee 


& LEH, jr/ab oe 2 2 eee ue + Superintendent 


EXHIBIT 


Q-blo)ur' 


$ ch 24-76 


PENCAD - Bogoars, % 4 


W. J. Donnell 
S. G. Taylor 


. 


: & ONE PENN PLAZA, NEW YORK, N.Y. 10001 
alter KIDDE CONSTRUCTORS Incorporated, (OCORERBASIGNEWNOD SONOUC OCS ART KNACK 
a Reply to: P.O.Box 12175 
Blue :lills Station 
Hartford, Conn. 06112 


March 12,1973 


Mr. Edward W.Gay 
E.Todd Wheeler and 
The Perkins & Will Partnership 
445 Hanilton Avenua 
White Plains, New York: 10601 : 
: RE: Mt. Sinai Hospital 
| Hartford, Conn. 


i} 
: 
i 
! 
. 


Dear Sir: i ia 
in response to your letter of February 21,1973, I question the reasoning 
of the architect for not recognizing the need for revised drawings when changes 
are made. a 
Although the electrical foreman has been proceeding upon oral directions 
nd on a design as we go basis, drawings indicating changes are required for the 
Ollowing reasons: : 
: : er 
Drawings are referred to by other trades. 
Scheduling of manpower 
Ordering materials. 
For record purposes. ¥ 
As a basis for compling "as built" drawings. 
To avoid errors in design. ’ 
To prevent possible violations of codes. 
.To avoid omissions. 
To avoid further misunderstandings. 
10.Contract requirements. . iW 
The refusal by the Architect to issue. revitotdrawings recording changes 
indicates to me neglect of his obligations under the contract and/or an information 
gap between the Architect and the Owner. 


va 


Very truly yours, 
Walter Kidde Construators, Inc. 
oe 
ie : i, avs Hansen, Jr. 
LEH, jr/ab ; Superintendent 
: ce: Dr. I.Geetter ‘ eae 

Mr.John Lodes 

Mr.Ginsberg 

File 


NEW Avirnco 
345 PARK AVENUE 
NEW YORA, N.Y. 10022 


Walter Kidde Constructors Incorporated 
_ 


a 
19 Rector Street 
New York, New York 10006 
912/425-3030 ‘ 


September 25, 1973 


E. Todd Wheeler and 

The Perkins and Will Partnership 
445 Hamilton Avenue 

Wuite Plains, New York 10601 


Re: Payment Request No. 54 - Mt. Sinai Hospital 


Gentlemen: : < 


We respectfully request payment in the amount of $10,232.10 for work 
completed on the above project through che month of August 1973, per 
breakdown below: i 
Work Completed $13,925,695.42 
Less Retention 1392 569.5% 
12,533,125.85 
Less Previously Billed | 12..522.893./5 


peat, ontinetnnn tetiantn ns Se 


$ 10,232.10 


"We hereby certify that the accompanying payment request is a true 

_ and correct statement, and that all bills for Labor and Material 
Suppliers as of the payment request dated May 25, 1973, have been 
paid." 


Dn pe einen tle 
i =p 2 
Very truly yours, PROG. CHECKED 7224 iy 
Walter KIDDE CONSTRUCTORS Inc. BY: 2: W Go 


FIELD SUPT | 
' 


a ie PAYMENT APPROVED yay 


accessepeisieuniaiaramemenstnshameamnsaeaniaaaaaiiaiaea ' 
H. Marcus TYR) PERKINS & ILL RTLERSH!? | 
Assistant Controller a. 


State of New York ) 
, >) ss 
County of New York ) 


Subscribed and sworn to before me this 
25th day of September 1973. 


Ue bhace A Dosh aoh = 


THUR A. DOANPUSCH 1 
NOTARY PUBLIC, S:are ot New York 
. No. 41-1900500 
Qua':fied in Auecns Couaty 


a Boise-@ascade Oormpatiy® ** 4475 


345 PARI AVEIUE 
NEW YORK, N.Y. 10022 
Walter Kidde Constructors Incorporated 


a ““19 Rector Street 
6 New York, New York 10006 
P 212/425-3030 


September 25, 1973 


E. -Todd Wheeler and es 
The Perkins and Will Partnership 
445 Hamilton Avenue 

White Plains, New York 10601 


Re: Payment Request No. 55 
Mt. Sinai Hospital 


Gentlemen: 
x 
We respectfully request payment in the amount of $1,392,569.54 for 
work completed on the above project through the month of August 
1973, per breakdown below: . 
ii ~ Work Completed $13,925,695.42 
Less Previously Billed 12,533,,125.€8 


: PO ae aa ae $ 1,392,569.54 


"we hereby certify that the eccompanying payment request is a true 
“and correct statement, and that all bills for Labor and Material 
Suppliers as of the payment request dated May 25, 1973, have been 
paid." . ‘ ia eC Seah iaal 


“Very truly yours, 
Walter KIDDE CONSTRUCTORS, Inc. 


es 


. WAR ea 
H, Marcus 
.Assistant Controller 


* State of New York ) 
) Ss 
County of NewYork ) 


Subscribed and sworn to before me this 


’ - 25 day of tember 1973. 
Bec A Wenutacsh, © 


ARTHUR A. DOR TBUSCH U 
NOTANY PUBLIC. S:ste 0! New Yak 
No. 42-19C 2500 
Quatities in Queens County 
. <5 a M 2 J = 
omm sion Expues March 30, 1975 =XHIBI . 


’ co | 2 


& a 


a Boise Cascade Company Lio we 2% 


\ 


Walter Kidde Constructors Incorporated 


SN 
345 Park Avenue 
New York, N. Y. 10022 


November 21, 1973 


Mr. John B. Lodes 

Perkins & Will 

445 Hamilton Avenue 

White Plains, New York 10601 


Re: The Mount Sinai Hospital Project: 


r .Y 
Dear Mr. Lodes: 


This is to reply to your letter of November 9, 1973 
to the attention of Mr. Fhilip Sawyer, concerning 
the outstanding Punch List work at the Hospital. 


We advised Mr. Edward Gay of your firm, by our 
letter of November 12, 197%, that certain Punch 
List work referred to in your communication of 
October 24 would be promptly attended to. Kidde 
is now proceeding with that work. 


Further, as we stated in our letter of November 12, 
‘we have informed The Morris A. Fierberg Company, 
our mechanical subcontractor, of those items of 
Punch List work which are its responsibility, and 
we are again so notifying it, by copy of this lette 
and your letter of November 9, 


Very truly yours, 


Arthur A. Dornbusch, II 


The Morris A. Fierberg Company 
i 


EXHIBIT 


|! 42-65) 
George Hastings,Esq. { : 11-6 
Ai (AT) bru 


eee 
ABBE PENRO IH 2 IE OR ARE ASAE 


renee KIDDE = CONSTRUCTORS, INCORPORATED. 
345 PARK AVENUE . ° 
NEW YORK, NEW YORK 10022 
212/593-7771 


ARTHUR A DORNBUSCH, HH are 
Vice President shag hie ‘January 10, 1974 


Perkins & Will 
445 Hamilton Avenue ; 
White Plains, N.Y. 10601 


‘ Attention: Mr. John Lodes 
Re: Mount Sinai Hospital 


Gentlemen: 
At your urgent insistence, we re-did our sub- 
missions for T & Vy Cr anges Nos. Di Ns 6 and 7 
the first two weeks in Octo! [ cx- 
tensive sums of money in overtime to peo 
the submissions to you. To cate we have not 
heard from you as to the status of the a approval, 
nor have we any idea as to the reason for the 
delay in approval. . 


Very truly yours ; 


WALTER KIDDE CONSTRUCTORS, 
_ INCORPORATED 


Arthur A. Dornbusch, I 
Vice President 


Pp. A. Sawyer . 
Dennis Mullins 1H, os fk att Ere ring wen oF, 
Gary Sweeney os EXHIBIT H 
W. O'Donnell 
[i 4. D-ule) j 
J. Conway 1 Gy uae 
Kinne uF Lar -C ‘th 26% > 


A RE RBI a ARN CEN I 
a 


Oe WALTER KIODE CONSTRUCTORS, INCORPORATED 
345 PARK AVENUE 


NEW YORK, NEW YORK 10022 


212/593-7771 
ARTHUR A. DORNBUSCH, II . sO ty 
Vice President r : ‘ : March 14, 1974 | 
BY HAND : ‘ 


E. Todd Wheeler and 

The Perkins & .Will Partnership 
488 Madison Avenue - 17th Floor 
New York,New York 10022 


Re: The Mount Sinai Hospital Stage I 
Additions and Alterations 
Change Orders Nos. 249 thru 
253 inclusive 


Gentlemen: 


O- 


Enclosed are all copies of the above-referenced 
Change Orders which you recently sent to me. : 
These have been executed by the State of : 
Connecticut, Health and Educational Facilities ! 

Authority, the Mount Sinai Hospital and Walter o 4 
Kidde Constructors; Inc. ; 


Would you please arrange to have all copies ex- 

ecuted by an authorized representative of your 

firm and return the blue Contractor's Copy to 

our messenger who will wait. I trust that these can 

then be processed in the ordinary course and, site 
accordingly, we will bill against them. 


Very truly yours, 


WALTER KIDDE CONSTRUCTORS, 
INCORPORATED 


s 


By 


‘ [> — Arthur A. Dornbusch, I 
AAD:tes f E = MI MIBIT ‘Jice President 
Enc. 


AD ble 


yr eon 
‘ 
Wied Revere | 


h 26-76 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 
345 PARK AVENUE 
NEW YORK, NEW YORK 10022 
212/593-7771 


ARTHUR A. DORNBUSCH, Il 
Vico President , 


Mr. E. Todd Wheeler and 

The Perkins and Will Partnership 
445 Hamilton Avenue 
White Plains, New York 10601 


Re: Payment Request No. tf 
Mt. Sinai Hospital 


Gentlemen: 


ruest payment in the amount of 
m Ty eye ue 


on the accvs 


referenced proj er broakdown below: 


Work completed to date $14,003,937.42 


Less previously billed 13,925,695.42 
$ 78,242.00 


We hereby certify that the accompanying payment 
request is a true and correct statement and that ail 
bills for labor and material suppliers as of the pay- 
ment request made May 25, 1973 have been paid. 


Sincerely, 


Arthur A. Dornbusch, II 
Vice President 


. 
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Exhibit S: Minutes and Director & Officer Resignations of Kidde 
SPECIAL MEETING QF BOARD OF DIRICTORS " 
ae 


WALTER KIDDE CONSTRUCTORS INCORPORATED i 


February 2, 1973 


»  A-special meeting of the Board of Directors of "Naltcr 
Kidde Constructors, Incorporated was held at One Penn Pleza, 
New York, N.Y. on Friday, February 2, at 3:00 P.M, Eastern 
Standard Time pu uant to Waiver of Notice signed by all of 
the Directors. 


. Directors Ecton R, Manning, Jr., Arthur A, Dornbusch, Il, 
and David R, Almond were present. 


Ecton R. Manning, Jr. acted as Chairman of the Meeting 
and Arthur A, Dornbusch, II acted as Secretary, 


After discussion, on motion duly seconded, it was 


RESOLVED, that Ecton R, Manning, Jr. be elected 
Vice President of this Corporation, to serve for the 
ensving year or until his suscessor shall ve duly 
elected and qualified, 


The Board further determined, after discussion, on motion 
duly seconded , that 


WHEREAS, WALTER KIDDE CONSTRUCTORS, INCORPORATED | 
(the "Corporation") effective January 1, 1970 became an conten 
(as ficial in the Boise Pension Plan) under, and has had in effect | 
| 
ms, , for its eligible parattes employees, the Boise Cascade Corporation ) 
Pension Plan for Salaried Employees which nee was effective January 1, 
satu and has hile thereafter amended and rescated from time to time 
(as in effect at acinibves 31, 1972 the "Boise Pension Plan"); and 


WHEREAS, this Corporation effective January 1, 1970 became 
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an Employer (as that term is defined under the Boise SRI Plan) and 
has had in cifect for its eligible salaricd cibioubes, the Boise 
Caccade Corporation Supplemental Retirement and Investment Plan 
(formerly Profit sedan Plan) which pi.n was effective January l, 1964 ‘ 
and hes been: thereafter adendtee and restated from time to time fas in 
effect at December 31, 1972 the "Boise SRI Plan’ ‘}; and 

WHEREAS, this. ‘ Torporetion for valid busine:s reasons 
deems it Adee ueie to terminate its petites partie as an pale: iy OE 


- 


the Boise Pension and SRI Plans with respect to all of its active employces 
: : a 
and all its former employees now retired and recciving benefits under 


the Boise Pension and SRI Plans; and 


- WHEREAS, Boise Cascade Corporation, pursuant to action of 


its Retirement Committee, has consented to partial termination of the 


Boise Pension and SRI Plans in the manner s.2 2d above and in eccor-. 


dance with the terms of those plans; 


NOW, THEREFORE, be it 
"RESOLVED that, in accordance with Article XI of 

the Boise Pension Plan and in accordance with 

Article XII of the Boise SRI Plan, this Corporation: 
hereby terminates those Plans as of December ol, Tove 
with respect to its employees, past and present, who 
were participants in those Plans; and further 


RESOLVED that, in accordance with Article XI 

of the Boise Pension Plan, that portion ofthe trust 
fund established to hold and invest the assets 
accumulated under the Boise Pension Plan and 


attributable to the interests of the participating 
employees and former employees of this Corporation 
shal] be searegated from the other asscts and 

. property hele in such trust, that segregated, pro- 
portionate interest to be determined on an equitable 
basis and in accordance vith actuarial assumptions 
currently applied in the administration of the Boise 
Pension Plan; and further 


RESOLVED that in accordance with Article XII of the 
Boise SN Plan, that portion of tie trust fund estab- 
lished to hold and invest the assets accumulated 
‘wnder such Plan and attriputable to tne interests of 
“each participating employee shall be segregated from 
the other property and assets held in such trust and 
distributed in accordance with the terms of the Boise 
mM plan and related trust; and further i 
RESOLVED that it is in the best interest of this Cor- 
poration and its employees OF former employees who) 
are participants in either or both the Boise Pension 
and SRi Pians that the segregated portico: ; 
to the particpants and held in trust shail, in accor- 
dance with instructions to be given by the Retirement 
Committee of the Boise Pension and SRI Plans to the 
trustees under the respective trust agreements hereto- 
fore established in connection with the referenced Plans, 
be, in the case of funds established under the Boise 
Pension Plan, applied toward the purchase of annuity 
contracts for the benefit of participating employees and 
former employees of this Corporation, and in the case 
of funds established under the Boise SRI Plan be either 
distributed in cash, OF applied toward the purchase 
of annuity contracts to provide supplemental retirement 
benefits, or a combination thereof in accordance with 
such elections as the Retirement Committee shall make 
available to the participants in accordance with the 
terms of such Boise SRI Plan; and further 


‘RESOLVED that the Retirement Committee of the 
Boise Pension and SRI Plans ane -ny officer of this 
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Corporation he, and they hereby are, authorized to 
take all such steps and to execute all such instruments 
as that Committee and that officer, acting in their 
respective capacities, mey ccem nocessary of approp- 
wate in connection With the vartial terminations of the 
referenced Plans and in general to carry out the intent 
of the foregoing resolutions; and further 


. 
° 


RESOLVED that the action re forred to in the preceding 
resolution by any officer of this Corporation may include, 
without limitation, the execution on behalf of this Cor- 
poration of any releases of present and future claims of 
_this Corporation end its subsidiaries and indemnification 
- against any action subsequently taken by any subsidiaries. 


After further discussion, on motion duly seconded, it was 


RESOLVED, that any officer of “his Corporation be 
and herchy is authorized to take ny steps that he 
_Inay consider necessary OF appropriate in connection 
with reduction of the authorized capital of any subsidiary 
of this Corporation. 


There being no further business to come before the meeting, 
it was adjourned. 


APPROVED: 


ee 


Philippe Schreiber, Attorney 


CONSENT OF SHAREHOLDER 
IN LIEU OF SPECIAL MEETING 


THE UNDERSIGNED, being the sole shareholder of WALTER KIDDE 
CONSTRUCTORS, INCORPORATED, a New York corporation, does hereby 


_ consent to,’ adopt and approve in writing the fellowing corporate action 


_ without a sack in accordance “ith the provisions of paragraph 615 of 


‘the Business Corporation Law of the Siste of New York: 


RESOLVED that the resignations of William H. 

Colquhoun, dated January 22, 1973, and John E. 

Clute and Roy H. Gordon, dated January 26, 1973, 

are hereby accepted; and Ecton R. Manning, Jr., 

Arthur A. Dornbusch, II and David R. Almond are hereby 
elected directors of this Corporation in their stead, to 
serve for the ensuing year or until their successors shall 
‘be-duly elected and qualified; and 


FURTHER RESOLVED that the rs are hereby 
authorized io tuke any action they may deem necessary 
or appropriate in connection with the termination of 
_any pension, profit sharing, or other employee benefit 
’ plans, trusts and funds in which this Corporation or its 
subsidiaries or their present or former employees may be 
Pee ae and 


FURTHER RESOLVED that the Secretary of this Corporation 
is hereby authorized to take any action on behalf of this 
Corporation that he may deem appropriate in connection 
with the sublease of, or other acquisition of an interest 
in, spece in the building known as One Penn Plaza in 
New York, New York, from Boise Cascade Corporation, 


This ‘consent in lieu of meeting shall become effective the 26th 
day of January, 1973. 
BOISE CASCADE CORPORATION 


~ 


\ 
APPROVED: 


WAIVER OF NOTICE 
SPECIAL MELTING OF POARD OF DIRECTORS 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 


° 


WE, THE UNDERSIGNED, being all the Directors 

- WALTER KIDDE CONSTRUCTORS, INCORPORATED, a New York 
corporation, do hereby waive ietene of the time, place and purpose 

of the special meeting of the Board of Directors of said Corporation 

to be held the 2nd day of February, 1973, at 3:00 meen Eastern 
Standard Time at One Penn Plaza, New York ; New York, and consent 
to: the fsa aie of all such business as may come — said | 
meeting or any adjournment or adjournments thor’ of. 

IN WITNESS WHEREOF, we have hereunto set our hands 


this 2nd day of February, 1973. 


a bea me C 


Ecton R, Manning, Jr. 


APPROVED: a Ae. iy i ee 


Pieces es or ine A. pee, 


- "9 
Philippe Schreiber, Attorney rae ee Tie = 


Lae vy: </tLs C 8 ea) 


David R. Almond 


To the Board of Directors of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 


I hereby tender my resignation. as Chairman and Member of 
“the Board of. Directors of WALTER hia CONSTRUCTORS, INCORPORATED 


to take effect at—tke-pt . : 
os 2%@, TAT ae 
ag cela. 
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Januar 22 


To the Board of Directors of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 


4 ’ 
. 


I hereby tender my resignation as a Member of the Board 
of Directors of WALTER KIDDE CONSTRUCTORS, INCORPORATED 


‘to take effect at the pleasure of the Board. 


Respectfully, 


ee ny 


Ey Clute 


To the Board of Directors of 


“5 . 
. 


I hereby tender my resignation as a Member of the Board 
of Directors of WALTER KIDDE CONSTRUCTORS, INCORPORATED 


to take effect at the pleasure of the Board. 


Respectfully, 


Koy H. Gordon 


i 


Ys ae da, are 
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RESIGNATION 


’ 


I, ARTHUR A. DORNBUSCH, II, hereby 


tender my res donation as a Director of WALTER KIDDE 
CONSTRUCTORS, INC ORPORATED, effective as of this 


day. 


RESIGNATION. 


1, DAVID R. ALMOND, hereby tender 
my resignation as a Director of WALTER KIDDE 
CONSTRUCTORS, INCORPORATED, effective as 


of this day. 


f 4142 Pm 


cag [2 {13 
ate 


January 31, 1973 


’ 
o . 


The undersigned, David R. Almond, does hereby 


resign as Assistant Secretary of Walter Kidde Con- 


structors, Incorporated effective immediately. 


Sec-ilablipobgciccuinnnbatasticsh cation tag ap tei 


January 31, 1973 


The undersigned, J. Randolph Ayre, does hereby 


resign as Assistant Secretary of Walter Kidde Con- 


structors, Incorporated effective immediately. 


Pee 


January 31, 1973 


¢ « 
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The undersigned, Robert L. Wallace, does hereby 


resign as Assistant Treasurer of Walter Kidde Con- 


structors, Incorporated effective immediately. 


January 31, 1973 


The undersigned, E. W. Cleary, does hereby resign 
as Vice President and Treasurer of Walter Kidde Con- 


structors, Incorporated effective immediately. 


i. 


January 31, 1973 


“0 
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The undersigned, Will M. Storey, does hereby 


resign as Assistant Controller of Walter Kidde Con- 


stiuctors, Incorporated effective immediately. 


To the Board of Directors of 
WALTER KIDDE CONSTRUCTORS, INCORPORATED 
b none tender my resignation as Sadsniey of 
i WALTER KIDDE CONSTRUCTORS, INCORPORATED to fuk effect at the 
pleasure of the Board.. : 
‘Respectfully, 


4, 
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; ‘ Ecton’ R. 
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RESIGNATION 


{, ECTON R. MANNING, JR., hereby 
tender my resignation as Vice President and Director. 
' of WALTER KIDDE CONSTRUCTORS, INCORPORATED, 


effective as of this day. 


NEP 
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To the Board of Directors of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 


I hereby tender my resignation as Assistant Treasurer 


of WALTER KIDDE CONSTRUCTORS, INCORPORATED to take effect at the 


pleasure of the Board. 


Coe 


To the Board of Directors of 


WALTER KIDDE CONSTRUCTORS, NCORPORATED 


I hereby tender my resignation as President of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED to take effect at the 


pleasure of the Board. 


Respectfully, 


Roy H. Gordon 


To the Board of Directors of 
WALTER KIDDE CONSTRUCTORS, INCORPORATED 


‘ 


*  I-hereby tender my resignation as Assistant Secretary of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED to take effect at the 


pleasure of the Board. 
Respectfully, 


: es en el are 


eww ds + 


Tomas H. Gonser 


To the Board of Directors of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED 


4 
° 


I hereby tender my resignation as Vice President of 


WALTER KIDDE CONSTRUCTORS, INCORPORATED to take effect at the 


pleasure of the Board. 


Respectfully, 


Se oes 


tonn EB. Clute ; i 


* The undérsigned, LYNN PETT, docs hereby resign 
as Controller of WALTER KIDDE CONSTRUCTORS, INCORPORATED 


effective immediately. 


¢ 


Dated: April 19, 1973 


4 


A Al Reeery, ikc. 
CONSULTING ENGINEERS 
2900 VERNON PLACE 


CINCINNATI, OM10 
45219 513-751-3934 


CABLE - KINPLAN 


i 
‘ 
shaken “isl Loy VLOG 


Mr. Thomas H. Gonser 
Associate General Counsel 
Boise Cascade Corporation 
One Jefferson Square 
Boise, Idaho 83728 


Dear Mr..Gonser: 


Enclosed is the Resolution ee the Board of Directors of Walter 
Kidde Constructors, Inc. authorizing you, as an elected Vice 
President of Walter Kidde Cpnetetererts: Tac.) te ant in tks 
behaif with regard to Kicde! contracts tor which Boise Cascade 
Corporation is responsible and under the conditions set forth 
in the’ resolution. 

With the issuance of this resolution, by the terms of his 
resignation, Arthur Dornbusch II, is no longer considered by 
our firm or Walter Kidde Constructors, Inc., to be an officer 
of Walter Kidde Constructors, Inc. 6 = 

I look forward t> workiny with you and will, unless otherwise 
instructed, contact you in connection with matters sSaisba sil: 
to the Kidde~-Boise Cascade relationship. 


Yours very ay 


M. KINNEY, INC 


MME if lhc} i 


JMM:eam 
Enclosure 


c: Arthur Dornbusch II 


RESOLUTION 


RESOLVED, that in view of the agreement by Boise Cascade 
Corporation to hold this corporation and A. M. Kinney, Inc., an Ohio 
corporation, harmless from any liability or loss arising from any acts 
or omissions by Thomas Hl. Gonser, as 4 Vice President of this corporation, 
during his tenure as such Vice President, which agreement was made by 
Boise Cascade Corporation by letter to said Ohio corporation dated 
October 28, 1974, and signed by Thomas H. Gonser, as Associate General 
Counsel and Assistant Secretary of Boise Cascade Corporation, Thomas H. 
Gonser be, and he hereby is, elected a Vice President of this corporation, 
to serve as such at the full expense and cost of Boise Cascade Corporation 
and for so long as necessary for the discharge of all obligations and the 
pursuit of any riphts which this corporation may have in completing the 
category (a) contracts or in terminating the category (c) contracts 
referred to in the agreement between Boise Cascade Corporation and said 
Ohio corporation dated February 2, 1973, and relative to tle prosecution 
and defense of and against the litigation and/or claims referred to in 
_paragraph 11 of said agreement of February 2, 1973, or to serve as such 
Vice President until such earlier time as Boise Cascade Corperation 
notifies said Ohio corporation in writing that such tenure may be 
terminated insofar as the requirements of said agreement of February 2, 
1973, are concerned, but not, in any event, under this resolution, to 
serve as such Vice President beyond Cctcber 31, 1975; provided that while 
the aforenamed Thomas H. Gonser occupies office as such Vice President 
his authority, powers and duties as such Vice President shall be limited 
to the matter of discharging the obligations and pursuing the rights of 
this corporation relative to completing said catepory (a) contracts and 
terminating said category (c) contracts, and to the matter of prosecuting 
and defending against said litigations and/or claims and he shall have no 
authority or right to act for or on behalf, or as an employee, agent, or 
representative of, this corporation, or to commit this corporation, or to 
draw upon any accounts of this corporation, except strictly within the 
scope of the matters to which his authority is hereinabove limited and as 
necessary to the exercise of that authority; and further provided that 
above mentioned hold harmless agreement set forth in said letter of 
October 28, 1974, is a condition of the holding of office as such Vice 
President by the aforenamed Thomas H. Gonse” and of his acting as such 
Vice President and exercising any authority as such Vice President.. 


. 


I, the undersigned HN. L. Ruter, hereby certify that I am Secretary of 

Walter Kidde Constructors, Inc., 4 New York corporation, and that the 

foregoing is a true and correct copy of a resolution adopted by the 

Board of Directors of Walter Kidde Constructors, Inc., on the ie 
1974. 


day Of Dla 
‘\ 
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To the Board of Directors of 
Walter Kidde Constructors, 
Incorporated: 
l hereby tender my resignation as Senior Vice President 


of Walter Kidde Constructors, Incorporated effective December 


31, 1973. 


Li, bee yee 


Exhibit T: Postcard 


STATE OF NEW YORK — DEPT. OF STATE 
CORPORATIONS BUREAU 


ALBANY, N.Y. 12231 


3/4/76 


WALTER KIDDE CONSTRUCTORS, INC. ‘ 

assumed its name May 24, 1973, loca- ~ 
tion New York County. No dissolution 

has been filed. 


Hart & Hume, Esqs. | 
10 East 40th Street 
New York, New York 10016 


MARIO M. CUOMO 
Secretary of State 


“Affidavit in Opposition by Louis H. Willenken 


‘STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


LOUIS H. WILLENKEN, being duly sworn, deposes and says: 

1. Deponent is an associate of the firm of Reid & 
Priest, attorneys for plaintiff Boise Cascade Corporation 
("Boise"), and makes this affidavit for the purpose of marshalling) 
the factual basis for the opposition to the instant motion to 
dismiss for lack of diversity by defendant ("Perkins & Will"). 

2. The deposition of Arthur Dornbusch II, Esq., former 
counsel to Boise, was taken concerning the alleged diversity 
question herein on February 23 and February 26, 1976. A copy of 
the transcript of said deposition annexed to the moving papers 
of Perkins & Will and will be referred to in this affidavit. 

Pages of said transcript are numbered beginning with page 157. 

The prior deposition on the merits of Philip A. Sawyer, consultant 
and employee of Boise, taken January 19, 1976, ending with page 
156, will also be referred to in portions in this affidavit. 

3. Boise is a Delaware corporation with its principal 
place of business in Idaho. (Dornbusch transcript page 201; see 
also Exhibit AD-1 to Dornbusch deposition, page 1, and Certificate 


of the Secretary of State of Delaware, both annexed hereto as 


} 
Exhibit I.) Boise had its headquarters in Idaho, where at least | 


_500 persons are employed including the president and vice- 
presidents of Boise, while the New York office has 12 employees 


\|at the most. (Dornbusch transcript pages 163, 267-268.) By 


letter dated February 18, 1976 (annexed hereto as Exhibit ITI) 
counsel for Perkins & Will acknowledges that no partner of 


Perkins & Will resides i.. either Idaho or Delaware. 


4. As a result of a merger with Ebasco Industries, Inc. 
in 196$, Boise became the owner of all outstanding stock of certain 
engineering and construction companies, including Walter Kidde 
Constructors, Inc. ("Kidde"). (See Dornbusch transcript pages 
162-164, 166-167; see also Exhibit I, supra.) Kidde entered into 


a contract for construction on the Mount Sinai Hospital of 


Hartford, Connecticut for which Perkins & Will was the architect. 


As the construction progressed Kidde incurred extra costs which 


were caused in some cases by the owner and in some cases by 


Perkins & Will. (Dornbusch transcript pages 205-208.) 


5. By Sale Agr» ment dated February 2, 1973, Boise 


sold all of the outstanding stock of Kidde to A. M. Kinney, Inc. 


("Kinney"), but Boise retained, under the terms of the February 


1973 Sale Agreement, most assets and liabilities of Kidde, in- 


cluding all the rights to and responsibility for claims, expenses 
and work arising out of the construct project which is the subject 


of this action. (Dornbusch transcript pages 168-171, 220; see 


also Exhibit AD-2 to Dornbusch deposition which is the February 


1973 Sale Agreement, annexed hereto as Exhibit iL.) one 


February 1973 Sale Agreement states in part: 


"10. Assets and liabilities All assets 
and liabilities of Kidde, and its 
& subsidiaries, as of time of closing of 
this sale, shall belong to and be assumed 


ots Dos 


by [Bcise] as of such time of closing 
except the shares owned by Kidde in 

other corporations...and except any trade 
or service marks owied by Kidde, and except 
as otherwise provided in this Agreement. 


ll. Claims All existing and future 
claims by and against Kidde arising 

out of work performed by Kidde, and/or 
its subsidiaries, and joint ventures, 
prior to time of closing of this sale... 
shall be litigated or arbitrated, or 
defended against, by [Boise], at its 
expense in the name of Kidde. [Buise] 
shall be entitled to all net and after- 
tax proceeds from said claims and shall 
be liable to Kidde and [Kinney] for all 
damages adjudged, decreed, awarded, or 
assessed against Kidde ox [Kinney] in 
connection with said claims. [Boise] 
shall hold [Kinney] and Kidde harmless 
from any loss in connection with said 
claims and assessments. 


12. Unperformed contracts [Kinney] and 
fBoise] recognize the existence of four 
categories of wholly or partly unperformed 
contracts to which Kidde, and/or any of 
its subsidiaries, is now a party. 

(a) Contracts that [Boise] desires 
Kidde to complete, or cause to be completed 
for {Boise's] account, namely, Mount 
Sinai Hospital... 

Performance of category (a) contracts 
to be completed...by Kicde under the project 
management. and control of [Boise]. 

Continued performance of category (a) and 
(c) contracts may be accomplished entirely 
with Kidde personnel or, at the option of 
[Boise], in part or in whole with employees 
or agents of [Boise]. [Boise] shall pay to 
Kidde the actual cost (exclusive of profit) 
to Kidde of the perfcrmance of such contracts 
at the completion or termination thereof, 
sio'l be entitled to all receipts under such 
contracts, and shall hold [Kinney] and Kidde 
harmless from any liability cr loss arising 
from bieach of such contracts or otherwise 
arising in connection with such contracts." 


6. Boise policy was to use its own name but Boise 
wanted the right iv use Kidde's nase because there were contract 
provisions between Kidde and various owners which prohibited 
the assignment of construction contracts. (Dornbusch transcript 
pages 194-195.) The intention of the parties to the February 
1973 Sale Agreement was to give Boise the right, not the obliga- 
tion, to sue in Kidde'’s name. (Id.) 

Te While Kidde did not sign the agreement for the sale 
of all Kidde stock, there was a resolution of the Board of 
Directors of Kidde in November 1975 authorizing Thomas H. Gonser, 
Associate General Counsel and Assistant Secretary of Boise, to 
act as a Vice President of Kidde at Boise's expense for the pur- 
pose of discharging the obligations and pursuing the rights under 
the February 1973 Sale Agreement (Dornbusch transcripts pages 
200-201, 228-229; see also the Resolution of The Board of 
Directors and the cover letter, both part of Exhibit AD-3 to the 
Dornbusch deposition, annexed hereto as Exhibit IV). 

8. An affidavit of Mr. A. M. Kinney, Jxr., Chairman of 
the Board of Kinney, dated February 16, 1976 is annexed hereto 


as Exhibit V. He also states that it was the intention of the 


parties to the February 1973 Sales Agreement that Boise bear all 


/ expenses for litigation in Kidde's name, not that Boise be 

| required to litigate in the name of Kidde. In addition, he does 

' not consider the instant suit by Boise to be a violation of the 
1973 Sale Agreement and waives any requirement that Boise sue 
in Kidde's name. Indeed, it is his preference that Boise not use. 


Kidde's name in this litigation. 


9. Pursuant to the February 1973 Sale Agreement, the 
Kidde stock certificates were endorsed and delivered io Kinney 
(Dornbusch transcript pages 231-233) and all of the Kidde 
employees for the construction project in question went on the 
Boise payroll in February 1973 (Sawyer transcript pages 5, 69-70, 
annexed hereto as Exhibit VI). 

10. In March 1973 the Project Superintendent, while 
on Boise payroll, wrote a letter on Kidde stationery to Perkins 
.& Will protesting the continuing "design as we go" methods of 
Perkins & Will on the construction project in question (Exhibit 
AD-6(c) to the Dornbusch deposition, annexed hereto as Exhibit VII 
and Dornbusch deposition page 268). Perkins & Will understood 
that they were dealing with Boise as they wrote to Kidde care of 
Boise after February 1973 (See Exhibit AD-6(f) to the Dornbusch 
deposition, annexed hereto as Exhibit VIII). 

11. A payment requisition in late September 1973 bad | 
cates that Perkins & Will was still checking the progress of 
construction at that time (Exhibit AD-6(d) to the Dornbusch 
deposition, annexed hereto as Exhibit IX). Although not yet a 
matter "on the record" in this action, correspondence in the file 
indicates that Boise considered that the owner terminated the 
|eontract in late December 1973. 


12. Pursuant to the terms of the 1973 Sale Agreement, 


| Boise received proceeds from a claim arising out of Kidde's work, | 


and Boise paid the taxes on the proceeds (Dornbusch deposition 


pages 264-265). 


13. In an arbitration proceeding, commenced in 1972, 
wherein Kidde is claiming against the owner and the owner is 
claiming against Perkins & Will, there was an objection iaised 
to Kidde's status and to one of the arbitrators by the owner and 
by Perkins & Will. Counsel for Perkins & Will, Joseph A. 
Bergadano, Esq., admitted during discussion on those ‘-bjections 
‘before the arbitrators that Kidde had no direct claim against 
Perkins & Will in the arbitration, as follows: 

"MR BERGAD\NO: May I just clarify one 

thing for the record so it is clear? 

The architects are not here as a party 

against whom any direct claim is being 

made by Walter Kidde Constructors, Inc. 

. - - SO we will remain here in the 

sense that we are the party against 

whom only the owner is making a claim and 

no claim is being made against us by Kidde." 

(Transcript of hearings, October 7, 1975) 

| However, Mr. Bergadano participated in the owner's objection 
| that Kidde was not a valid claimant because Boise was the real 
|party in interest. 

14. In his affirmation of October 21, 1975 to the 


| Supreme Court, New York County, concerning the status of Boise 


| in the claim against the owner and the propriety of the axbi- 


| trator, Mr. Bergadano refers to the "true party in interest, 


| Boise Cascade." Said affirmation is dated only a few days 


1} 


| after deponent‘'s law firm allowed Mr. Bergadano to inspect the 
ii 


| February 1973 Sales Agreement. A copy of said affirmation is 
i 
i| eG ! 
|, annexed hereto as Exhibit X. (3ee page: 3, 5 and 9 of said 
|| affirmation.) 

ii 


15. Based in part upon Mr. Bergadano's affirmation, 
| the court acknowledged that Boise appeared to be the real party 
iv interest and noted that said interest had been disclosed by 
| deponent's law firm at an executive session before the 
| arbitrators and parties prior to arbitration hearings. The court | 
oo disqualified the arbitrator upon motion of the owner and 
Perkins & Wilt because of a prior contact with Boise. 
16. Counsel for Perkins & Will, including Mr. 
| Petosdane, now seek to dismiss ..1e instant action using the 
| reverse argument: that the instant action should have been 
| brouelt by Kidde, not Boise. 
17. There are three of the many incorrect and mis- 
leading portions of the moving affidavit of Joseph A. Bergadano, 
| sworn to March 10, 1976, which, it is respectfully submitted, 
“warrant speciai attention by this court. Those three portions 
/are as follows: 
(a) On page 8, in an unnumbered paragraph, the 
| moving affidavit states: 
| "Boise was not a party to the construction contract, 
had no part in any of the construction at the Hospital 
or the contractor's (Kidde's) claims arising therefro 
which presently are in arbitration, the aforesaid 


arbitration proceedings and the legal proceedings in 
connection therewith." 


| In truth, Boise completed the construction from February 2, 1973 


| and participated in the arbitration, to the knowledge of all 


i 
i 


| parties. As previously explained herein, Perkins & Will dealt 


Tae ; 26 3 a : 
| with Boise. In addition, annexed hereto as Exhibit XI is 


j 


-7~ 


additional correspondence between Boise and the owner, indicating 
at least that the owner acquiesced in Boise's role on the 
project. 
(b) On page 13, in paragraph 4, the ng 
affidavit cites language from paragraph 12 of the Febi .ary 1973 
‘Sale Agreement which indicatzs that Kidde would complete the 
‘|Mount Sinai project. However, the complete text of paragraph 12 
of the Februa 197? Sale Agreement makes clear that Boise has 
‘the option to use Kidde or do it itself. (See language quoted 
in Saragraph 5, supra, of this affidavit.) In fact, as pre- 
‘ously explained herein, Boise did cml “= construction itself 
i by using past Kidde employees on the Eoisr payroll. 
(c) On the bottom of vacc 13, continuing on page 
14, of the moving affidavit, thzre is quot’ from the February 
| 1973 sale Agreement which one might uncerste.d to be a Kidde 
| interest in the cutcome of the instant claim, ss tr’en out cf 
| centext by the moving affidavit: Howsver, tus beginning «f the 
| Paragraph from wnich the quo.e “s taken is omitted from the 
“quote. The beginning of that paragraph makes very clear chat 
| che quoted language refers to a different project, and not to 
| the Mount Sinai project which is the subject of the instant 


|| claim. As previously explained, Kidde has no interest in the 


| Mount Sinai claim. 


| 18. As more fully explained in the accompanying 


| 
||memorandum of law, Boise is the real party in interest while 


|| Kidde has no interest, and diversity depends on the citizenship 


of the real parties in interest; the February 1973 Sale Agreement 
‘does not require suit in Kidde's name; Perkins & Will cannot 
claim any benefit from the February 1973 Sale Agreement; any 
_xrequirement that suit be brought in Kidde’s name has been 
waived by Kinney; and there is diversity between Boise and 
Perkins & Will. 

WHEREFORE, deponent respectfully requests that this 
instant motion be denied in all respects and that this Court 


/grant such other and further relief as may be just and 


| appropriate. 


LOUIS H. WILLENKEN 


Exhibit 1 


“ 


’ AGREEMENT AND PLAN OF MERGER 
Between 


BOISE CASCADE CORPORATION 


A Delaware Corporation 
(The Surviving Corporation) 


and 


EBASCO INDUSTRIES INC, 


A New York Corporation 
(The Merging Corporation) 


AGREEMENT AND PLAN OF MERGER entered into as of April 24, 1959 by and between BOISE 
CASCADE CORPORATION, a Delaware corporation (hereinafter sometimes called “Toise Cascade” 
and somctimes called the “Surviv'ng Corporation”), and ERASCO INDUSTRIES INC., a New York 


corporation (hereinafter sometimes called “Ebasco” and sometimes called the “Merging Corporat’ »n”), 
which two corporations are hereinafter sometimes called the “Constituent Corporations”. 


Boise Cascade (which was formed under the name cf Boise Payette Lumber Company of Dela- 


ware) is validly prganizc:, existing and in good standing under the General Corporation Law of 
the Site of Delaware. Lbasco (which was formed under the name of Electric Bond and Shea: 


Company) is validly organi::ed, existing and in good standing under the Business Corporation Law 
of the State of New York. 


Boise. : ‘ascade has an authorized capital of 30,000,000 shares of common stock with a par value of 
$2.50 each, of which on March 31, 1969 17,254,492 shares were issued and outstanding and 531 shares 
were held in its treasury, and 6,000,000 shares of $1.40 cumulative convertible preferred stock without 
par value, of which on March 31, 1969 1,757,498 shares were issued and outstanding, 3,000 shares were 
held in its treasury and 2,914,633 shares were held for cancellation. The number of outstanding shares 
is subject to changes resulting from conversion of preferred stock and convertible subordinated notes 
and issuance of shares upon exercise of stock options and pursuant to other commitments. The common 
stock has one vote per share and the preferred stock has one-half vote per share. Prior to the effective 
date of the merger povided for herein (hereinafter sometimes called the “siatutory merger’), all of 
the outstanding shares of $1.40 cumulative convertible preferred stock of Boise Cascade will be called 
for redemption, so that none of such shares will be outstanding on the effective date of the statutory 
merger. 


Ebasco has an authorized capital of 20,000,000 shares of common stock with a par value of $5.00 
each, of which on March 31, 1969, 6,665,602 shares were issued and outstanding and 487,8033% shares 
were held in its treasury. The number of outstanding shares is subject to change resulting from issuance 
of shares upon exercise of stock options. ‘The common stock has one vote per share. 


The boards of directors of the Constituent Corporations deem it advisable and jn the best inter- 
ests of their respective corporations and stockholders that Ebasco merge with and into Doise Cas- 
cade in accordance with the provisions of the applicable-statutes of both the State of Delaware and 
the State of New York and have entered into an agreement of this date in connection with the statutory 
merger. — 


J Eugene Bunting, Lorxelaxy of Hale of the Hale of Delaware, 


riya) hereby rertifiy that the Certificate of Agreement of Merger of 
the "EBXSCO INDUSTRIES INC.", a corporation organized and existing 
under the laws of the State of New York, merging with and into the 
"BOISE CASCADE CORPORATION", a corporation organized and existing 
under the Jaws of the State of Delaware, under the name of "BOISE 
CASCADE CORPORATION", was received and filed in this office the 
nineteenth day of August, A.D. 1669, at 10 o'clock A.M. ; 


And I do hereby further certify that the aforesaid Corporation 
shall be governed by the laws of the State of Delaware. 


In Cestimany Wherenf, FS hanehereunto sel my hand 
official seal at Dover this eighth 
of October in the year of our Lord 


thousand nine hundred and sixty-nine. 


Era Dante 


Secretary of State 


| POA 


Ass’s Secretary of State 
Fomm 122 
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Exhibit IT ' 
Letter from Counsel for Perkins & Will to Counsel for Boise 


BERNSTEIN, WEISS, PARTER, COPLAN & WEINSTEIN 


120 EAST 41987 STREET 


MICHAEL C. BERNSTEIN 
GE''SON A.WEISS 

EUGENE M. PARTER 0948-1969) 
NORMAN A. COPLAN 

PHILIP WEINSTEIN 

snipe guise CABLE: BDEWTHPART 
JOSEPH E.MC MAHON 

LEONORE K.LANGBEIN 


NEW YORK,N.Y. 10017 


TEL. MURRAY HILL 3° 2650 


GERALD &. OWYER 
COUNSEL 


February 18, 


Reid & Priest, Esqs.. 
40 Wall Street 
New York, New York 10005 


Attention: Louis H. Willenken, Esq. 


Re: Boise Cascade Corporation -v- 
-E. Todd Wheeler and The Perkins 


& Will Partnership 


Dear Mr. Willenken: 


This will confirm our conversation whereby I informed you 
that there is no partner of The Perkins & Will Partnership who is 
a resident of either Delaware or idaho, and based upon that state- 
ment, the plaintiff is foregoing taking the deposition of The 
Perkins & Will Partnership on the diversity question. 


Pursvant to the direction of Judge MacMahon, we wish to 
proceed and complete the taking of the deposition of the plaintiff 
on the diversity issue. We are, therefore, requesting that you 
provide repres=ni..cives of the plaintiff for such deposition who 
have knowledge and/or participated in the sale of Kidde to A.M. 
Kinney and representatives who are knowledgeable concerning the 
facts of the acquisition by Boise of Kidde, together with all 
documents in connection with both transactions. The deposition 
will be conducted by Mr. Bergadano at his office, 10 East 40th 
Street, New York, New York. The best days available for us would 
be either Monday, February 23rd and/or Thursday, February 26th. 


Also, according to Judge MacMahon's direction, upon comple- 
tion of the deposition of the plaintiff, we will promptly determine 
whether to move: for dismissal on the ground of lack of diversity. 

“JF we determine not to make such motion, or if we make such motion 
and upon its determination, we will then arrange with you for the 


¢ 
BERNSTEIN, WEISS, PARTER, COPLAN & WEINSTEIN 


& Reid & Priest, Esqs. February 18, 1976 


mutual convenience of both parties to schedule the continuing 
deposition of the plaintiff and the deposition of The Perkins 
& Will Partnership. 


It is further our understanding that we are reserving all 
of our rights to object to the production of the documents for 
inspection and copying which you listed in your notice. 


In this connection, it is our furt ..» understanding that 
you will ask for the production of documen:s in connection with 
the taking of the deposition of The Perkins &« Will Partnership 
and at such time, we will either make our objection or thereafter 
produce such documents at the White Plains offices of ‘the Perkins 
& Will Partnership for your inspection and copying. 


I would appreciate your confixming both to the writer and 
to Mr. Bergadano your agreement with the foregoing. 


BERNSTEIN, WEISS, PARTER, COPLAN & WEINSTEIN 


By: een Ciglec) 


NORMAN COPLAN 


Hart & Hume, Esqs. 

10 East 40th Street 

New York, New York 

ATTN: Joseph Bergadano, Esq. 


Exhibit III to the Affidavit of Louis H. Willenken, Esq. 
is Included as 


Exhibit P to the Affidavit of Joseph A. Bergadano, Esq. 
at Page 241. 


& Exhibit IV ° 
Letter fron, gesolution of, and Mesianatibe. toon Kidde 


A Bi. RI RNEN, IRC. 
CON: L.TINC ENGINCERS 
2900 VERNON FLACE 
NEW Yorn CINCINNATI, OLIULO 


43 219 


CHICAGO 
DENVER 


Ba S 6 & CABLE - KINPLAN 


Mr. Thoma: H. Gonser 
Associate General Counsel 
Boise Cascade Corporation 
One Jefferson Square 
Boise, Idaho. $3726 


Dear Mr. Gonser: 


i 
: 
i 
| 
} 
' 


Enclosed is the Resolution pf the 
Kidde Constructors, Inc., authorizing you, as an eclected Vice 
President of Walter Kidde prensa THO. EO AGE thn 2 ts 

behalf with regard to Kidde! contracts for which Boise Cascade 


Corporation is responsible and under ‘the conditions set forth 
in the resolution. 


Board of Directors of Walter 


| 
With the issuance of ‘his resolution, by the terms of his 
resignation, Arthu’ cnbusch II, is no longer considered by 
Our firm Gr Walter: .ildde Constructors, Inc., to be an officer 
of Walter Kidde Const uctors, inc. 


I look forward to working with you and will, unless otherwise 
instructed, contact you in connection with matters relating 
to the Kidde-Boise Cascade relationship. 


Yours very truly, 


M. aR 3 


? 


JMM:eam 
Enclosure 


¢: Arthur Dornbuseh 11 


RESOLUTION 


RESOLVED, at in view of the agreement by Boise Cascade 
Corporation t2 hold this corporation and A. M. Kinney, Inc., an Ohio 
corporation, harmless from any liability or loss arising from any acts 
or omissions by Thomas H. Gonser, as a Vice President of this corporation, 
during his tenure as such Vice President, which apreement was made hy 
Boise Cascade Corporation by letter to caid Ohio corporation dated 
‘October 28, 15.4, and signed by Thomas H. Gonser, as Associate General 
Counsel and Assistant Secretary of Boise Cascade Corporation, Thomas H. 
Gonser be, and he hereby is, elected a Vice President of this corporation, 
to serve as such at the full ezpense and cst of Boise Cascade Corporation 
and for so long as necessary for the discharge of all obligations and the 
pursuit of any riphts which this corporation may have in completing the 
category ..) contracts or in terminating the category (c) contracts 
referred to in the agreement between Boise Cascade Corporation and said 
Ohio corporation dated February 2, 1973, and relative to the prosecution 
and defense of and against the litigation and/or claims referred to in 
paragraph 11 of said agreement of February 2, 1973, or to serve as such 
Vice President until such earlier time as Boise Cascade Corporation 
notifies said Ohio corporation in writing that such tenure may be 
terminated insofar as the requirements of said agreement of February 2, 
1973, are concerned, but not, in any event, under this resolution, to 
serve as cach Vice President beyond October 31, 1975; provided that while 
the aforenamed Thomas H. Gonser occupies office as such Vice President 
his authority, powers and duties as such Vice President shall be iimited 
to the matter of discharging the obligatic: s and pursuing the rights of 
this corporation relative to completing : catepory (a) contracts and 
terminating said category (c) contracts, and to the tatter of prosecuting, 
and defending against said litigations and/or claims and he shall have no 
authority or right to act for or on behalf, or as an employee, apent, c~> 
representative of, this corporation, or to commit this corporation, or to 
draw upon any accounts of this corporation, except strictly within the 
scope of the matters to which his authority is hereinabove limited and as 
necessary to the exercise of that authority; and further provided that the 
above mentioned hold harmless agreement set forth in said letter of 
October 28, 1974, is a condition of the holding of office as such Vice 
President by the aforenamed Thomas H. Gonser and of his acting as such 
Vice President and exercising any authority as such Vice President... 


I, the undersigned M. L. Ruter, hereby certify that 1 am Secretary of 
Walter Kidde Constructors, Inc., a New York corporation, and that the 
forevsoing is a true and correct copy of a wesolution adopted by the 
Board of Directors of Welter Kidde Constructors, Inc.,°on the me 
day OF Died ev 1974. 


To the Board of Directors of 
Walter Kidde Constructors, 
Incorporated: 


I hereby tender my resignation as Senior Vice President 


of Walter Kidde Constructors, Incorporated effective December 


31, 1973. 


Philip A. Sawyer / 


Exhibit V: Affidavit by A. M. Kinney 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOKK 


BOISE CASCADE CORPOR:.TION, 
Plaintiff, 75) Civ. 6072 (LEM) 
Vv. 


E. TODD WHEELER AND THE PERKINS : AFFIDAVIT 
AND WILL PARTNERSHIP, 


Defendant. 


STATE OF OHIO 


) 
) ss. 
) 


COUNTY OF HAMILTON 
A. M. KINNEY, JR., being duly sworn, Heinalny deposes 
and says: 
1. Deponent is Chairman of the Board of A. M. Kinney, 
Inc., an Ohio corporation, and is familiar with the negotiation 
of the Sale Agreement dated February 2, 1973, between Boise 
Cascade Corporation ("Boise") and said A. M. Kinney, Ene. 
("Kinney") for sale of the stock of Walter Kidde Constructors, 
Incorporated ("Kidde"). A copy of the Sale Agreement is annexed 
hereto as Exhibit A hereof. 
9. Paxagraph 11 of the Saic Agreement provides, in 
part, as follows: é 
"All existinc and future claims by and against 
Kidde (within certain categories, hereinafter referred 
to as ‘those categories')....shall be litigated or 
arbitrated, or defended against, by (Boise), at its 
expense, in the name of Kidde. ...." (Underscoring added) 
3. Bt tnd cine the Sale Agreement was executed there 


existed pending and threatened litigation and arbitration of 


claims by and against Kidde within those categories. 


4. ‘At the time the Sale Agreement was executed Kinney 


was concerned that Boise bear all expenses with respect to such 


litigation, arbitration, and defense. Kinney did not intend that 


said paragraph require that Boise litigate claims in the name of 

5. Kinney hereby waives, on behalf of itself and Kidde, 
any right it may have to require Boise to litigate or arbitrate 
in the name of Kidde the claims alleged by Boise in the above 
captioned action. 

6. Kinney became aware of the filing of the above 
captioned action early in December 1975 through an article in 
the Wall Street Journal. Kinney does not consider the filing of 
suit by Boise in its own name upon the claims alleged by Boise 
in the above captioned action to be a violation of the Sale 
Agreement. 

we In fact, Kinney, as Kidde's present owner, would 
prefer that Boise not use Kidde's name in connection with litiga- 
tion or arbitration of the claims alleged by Boise in the above 
captioned action, and it is not in Kinney's or Kidde’s interest 
for Kidde's name to be brought into litigation or arbitration 


thereof. 


Ed 
: ) 2 ay: Ana 2w) 
A. M. Kinney, Jr. 


Subscribed and sworn before me 
i é Gay of February 


blic © 
Wy, z. &. McKINLEY 
// Notary Public, State of Ohio 
My Commission hae no 9 dste 


ctenoncrdeereesettornagypt geese a aR SAU SET 


Sawyer - Direc” 5 
Exhibit Vii Selected Pages of the Deposition of P, A. §S 
(Pending question was rea ac 


reporter) 

(Continuing) Since January 2, 3974. 

Q Did you have any connection wit Boise 
prior to January 5 PB Fg 
A Yes, I was a direct employee. 


You were a direct employee? 


In what capacity, sir? 


Q First, if it will be helpful for you, how 
long were you a direct employee of Boise? 
A For a period of -- there is a technical peiit here 
that I'm trying to determine. I don't remember the exact 
dates involved, but a point somewhere in the February time 
of 1973, I was transferred from a Walter Kidde Constructors 
Inc., payroll, to a Boise Cascade payroll, because of the 


technical sale of the firm of Walter Kidde Constructors. 


Q When you say the technical sale of the firm, 
you are speaking of sale of stock or sale of assets or 
what? 

A Well, it was a stock sale. 

Q You say some time prior to February of ‘73, 

I believe you said? 


Not necessarily prior to some time, around February. 


Sawyer - Direct 


Kidde Constructors —— 


Prior to the completion of the job? 


- 


“ne Completion of the job. 


Do you know where he is today? 


How about Konrad Mueller? 


Was he connected with Walter Kidde to the 


the job, or with Boise Cascade? 


He was connecte. th Walter Kidde, if you will. 
Walter Kidde/Boigs 2, because I think he actually went over 
On a Boise Payroll, if not until the very end, very close 
Co the 


He sb32) connected in any Way with 
Boise ¢ 


-ascade? 


A No. 


Do you know where 


Can you tell us, 


A He waltes his 7 


and I have his address at home 


MR. BERGADANO: Could you get that 


Se See. CR eB Ras OS qe Bae 
pee Fe 


information and give it to us t) 


i next time? 


& 


MR. WILLENKEN: Sure. 


iP ha SIRS 


How about Arne Johnson? pid he remain on 


* 
“ . 


' 


RE AR ARO NR EN RN BE ee 
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eames aeoeemmanragenatas i 
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¥ 


Sawyer - Direct 
the job bs the end? 
A Yes. 
Q I take it, then, he went on a Boise payroll 
after a certain point? 
A Yes, everybody did. There was a period in early '73 


and I can't tell you the exact point, and I can't even be 


know, it was just an automatic thing, that at a certain 


| 
positive, because it was an accounting function that, you | 


point, they were paid through a different bank. But other 
than that -- 
MR. BERGADANO: Just for the record, 
Mr. Willconken, can you provide the information 
the next time as to when these various people 
we have been talking about, who did go from 
Walter Kidde payrolls to Boise Cascade payrolls, 
when that transition took place, so we will have 
that clear on the record? 
MR. WILLENKEN: To the extent we have it. 
I assume we have it. 
MR. BERGADANO: I assume Boise has payroll 
records, and that's what I want to know. And 
how long they remained with Boise after they went 
over to the Boise payroll. And whether any of 
them are still at the present time connected 


with Boise, cither as consultants or otherwise. 


sii NI AONE EH MOL EERIE 7 AR ORR ROC EROS TMORTCETNE ERIC NASD oN! RRNA 9 48 etc MoO eRe 
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Exhibit vite 
Letter from Poise in Kidde!s name to Perkins & Will 
ONE PEN PLAZA, NEW YORK, N.Y. 10001 
Walter KIDDE CONSTRUCTORS Incorporated, 1GURGESiKSONBIONO EK OOSOIIOGROIAIARL. AS0CO 
Reply to: P.O.Box 12175 
| { Blue Hills Station 
Hartford, Conn, 06112 
' . 


March 12,1973 


Mr. Edward W.Gay 
E.Todd Wheeler and 
The Perkins & Will Partnership 
445 Hamilton Avenue 
White Plains, New York 10601 ; 
; i RE: Mt. Sinai Hospital 
Hartford, Conn. 


Dear Sir: ' 
In response to your letter of February 21,1973, I question the reasoning 
of the architect for not recognizing the need for revised drawings when changes 
are made. } 
! 

Although the electrical foreman has been proceeding upon oral directions 
and on a design as we go basis, drawings indicating changes are required for the 
following reasons: 


Drawings are reierred to by other trades. 
Scheduling of manpower 
Ordering materials. 
For record purposes. ; 
As a basis for compling "as built" drawings. 
To avoid errors in design. 
To prevent possible violations of codes. 
.To avoid omissions. 
To avoid further misunderstandings. 
-Contract requirements. 
The refusal by the Architect to issue revitoddrawings recording changes 
indicates to me neglect of his obligations under the contract and/or an information 
gap between the Architect and the Owner. 


s 


1 
2 
3 
4 
h. 
6 
7 
8 
9 
1 


Very truly yours, 
Walter 2 Constructors, Inc. 


i 
Lett Hansen, Jr. 
LEH, jr/ab Superintendent 
ec: Dr. I.Geetter 
Mr.John Lodes 
Mr.Ginsberg : — 
File .2 EXHIBIT 


® WP Adebicl 


i YG 26-76 ; | Designers, Engineers and Builders 


Exhibit VII: 
Letters ran Perkins & Will to Kidtle > c/o Boise 


Perkins & Will 


October 11, 1973 


Walter Kidde Constructors, Inc. 
c/o Boise Cascade Co. 

345 Park Avenue 

New York, New York 10022 


‘ Re: Mount Sinai Hospital 
Hartford, Connecticut 


Gentlemen: 


On October 2nd and 3rd an inspection of the project by representatives. 
of our office and our consulting engineers was made to review your 
claim that all punch list work was complete. This inspection proved 
without doubt that your firm's claim was completely without merit. 
D>ficient work dating back two years was found to be unresolved as 
was better than 90% of the remaining punch list items. 


‘ This communication is to advise your firm that we will not recommend 
to the Hospital any reduction in retention until all punch list items are 
satisfactorily completed and approved. 


Very truly yours, bled 


. TODD WHEELER and 
HE/PERKINS_& WIL ART NERSHIP 


John B. Lodes 
JBL/ct 
ce: E. Gay 


‘J. Lodes 
File 


Perkins & Will . 


Cc 


October of, 1973 


Walter Kidde Constructors, Inc. 
t/o- Boise Cascade Cc: pany 

345 Park Avenue 

New York, New York 10022 


‘Attention: Mr. Phillip Sawyer 


Re: “Major Corrective Work 
J Mount Sinai Hospital 
Ri: Hartford, Connecticut 


Fie SSeS) ae es ie 


Gentlemen: 


This letter is to alert your office that immediate attention should be 
ayiven to — the following major corrective work: 
eeorcc ss 
Pack pipe s} eeves through walls, exterior tc interior: areas. 
Stor: «tte - 


Brick ‘up wal] votes. Penthouse East Wing. 
be lastall insulation on exposed pizing in Penthouse. 


Rake-out and recaulk all joints related to terra cotta coping tiles 
“and concrete wall joints. 
. Repair all roof leaks throughout ‘eet areas of stairtowers (West wWins.. 
fore 
"Repair 407 cracked handrailings at front entrance of Hospital. 


ssn a 


ee Storm water leakage in storage room. (Requested in letter dated 


Ee’ September a7, Vora). 


—_— 


8... Water seepage through expansion joint (West wall) colunn line A2 and 
Al (Letter dated Septenber 27, 1973). 


We wish to state that this office has again taken exception’ to your 
Mir, Hansen's marking up the Architectural Punch List as meng ceapleted, 
when the work has not been completed. 


Herewith, plea: e find a copy of the Field Observation Report from Syska & 
Hennessy, Inc., related to incomplete work throughout the project. 


Very*truly yours, 
£. TODD WHEELER and THE,PERKINS & WILL PARTNERSHIP 


Milas Laudethy 


Edwa . cc: Or. Isidore S. Geetter 
Se _ Mr. John B. Lodes 
EWG/js : 


enclosure 


RP A RE TTY I LS STI LOT SE 


B45 CARK AVENUE 
NEW YOR#, N.Y. 10022 


Walter Kidde Constructors Incorporated 
ivi 


Pil 
19 Rector Street 
New York, New York 10006 ‘ 
212/425-3030 ' Exhibit LX: 
Letter from Boise in Kidde's Name 
to Perkins & Will 


September 25, 1973 


E. Todd Wheeler and 
The Perkins and Will Partnership 
445 Hamilton Avenue 

_ White Plains, New York 10601 


Re: Payment Request No. 54 - Mt. Sinai Hospital 


Gentlemen: . . 


We respectfully request payment in the amount of $10,237.10 for work 
completed on the above project through the month of August 1973, per 
breakdown below: i 
Work Completed $13,925,695.42 
Less Retention 1,392,569. 54 
12,533,125.83 
Less Previously Billed _12,522 893.78 


ta Sone Dini 


9 19,232.10 


"We hereby certify that the accompanying payment request is a true 

and correct statement, and that all bills for Labor and Material 
Suppliers as of the payment request dated May 25, 1973, have been 
paid." 


ME... ana 
PROG. CHECKED R2LL73 
Walter KIDDE CONSTRUCTORS Inc. BY: EW Go 


FIELD SUPT 


v  . PAYMENT naowewen SELL 
DATE 


i chdl mtn. nh OI 
B. Marcus TWA PERKINS & WILL PIRTHERS 
Assistant Controller hea 


Very truly yours, 


State of New York ) 
‘ ) ss 
County of New York ) 


Subscribed and sworn to before me this 
(25th day of September 1973. 


i Ny 


ARTHUR A. DOANPUSCH 11 
NOTARY PUBLIC. Scere of New York 
No. 41-1909500 


Quel:fied in AQuecns Cousty m 
¢ :) ; seis hc& 38, 19 
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Exhibit X: 


Affirmation of Joseph A. Bergadano, Esq. 


SUPREME COURT OF THE STAYE OF NEW YORK 
COUNTY OF NEW YORK 


THE MOUNT SINAI HOSPITAL OF HARTFORD, 
CONNECTICUT and STATE OF CONNECTICUT 
HEALTH AND EDUCATION FACILITIES 
AUTHORITY (ASSIGNEE), 
Petitioners, 
Index No.: 16122/72 
~against- 
AFFIRMATION IN 
WALTER KIDDE CONSTRUCTORS, INC. and SUPPORT Or MOTION 
E. TODD WHEELER and THE PERKINS AND TO DISQUALIFY AD 
WILL PARTNERSHIP, and THE AMERICAN REMOVE ARBITRATOR 
ARBITRATION ASSOCIATION, : , 
Respondents. 


SMAMT ANTS VIL CWA 
Aee has ue a 4 


COUNTY OF NEW YORK 


JOSEPH A. BERGADANO, an attorney at law duly admitted 
to practice before the Courts of the State of New York, affirms 


the following to be true under the penalties of perjury: 


I am a member of the firm of Hart & , the attorneys 
of record for Respondents E. Todd Wheeler and The Perkins & Will 
Partnership ("the Architects") in the above-captioned proceeding. 

Gril f? Jos ow 
I make and respectfully submit this affirmation in support of, 
the motion by the Petitioners herein ("the Hospital") for aa 
order disqualifying and removing Mr. James Birdsall, one of the 
arbitrators in a pending arbitration proceeding commenced by 


Respondent Walter Kidde Constructors, Inc. ("Kidde") against the 


Hospital, to.which the Architects have been made a party as a 


resul’. of the consolidation of an arbitration proceeding com- 
| menced by the Hospital against the Architects with the Kidde~ 


Hospital arbitration. 


The arbitration involves 113 claims and areas of claims 


by Kidde against the Hospital for which the Hospital is, in turn, 


making claim over against the Architects. Kidde's claims total 


more than $9.6 million, without interest. With interest those 


claims exceed $10 million. 


Because the parties were unable to agree on arbitrators, 
three (3) arbitrators were appoinied by the American Arbitration 
Association (“the Association"). One of those arbitrators was 


and is Mr.James Birdsall, a resident of the State of New Jersey. 


The actual hearings in the arbitration commenced on 
September 9, 1975. There only have been four hearings to date, 


on September 9, 10 and October 7 and 8, 1975. 


The arbitration is in its very earliest stages. Kidde 


has not yet presented any evidence as to any of its claims. 


Kidde's first witness, whom Kidde's counsel has stated 
is: only being presented by them fo "background" information, is 
still “on the stand", being cross-examined by the Hospital's 
counsel. That cross-examination has not yet been completed and 
the Architects' cross-examination of that witness has not yet 


started. 


Pt the hearing which was held on October 7, 1975, 
Kidde's counsel admitted on the record that despite the fact 
that the claims are being made in the nume of Kidde, Kidde has 
been liquidated and the real eal party in interest as res pects those 


claims is the Boise Cascade Company. 


As shown by the moving papers herein, when that fact 
was revealed by Kidde's counsel at the hearing, Mr. Birdsall 
informed all parties, on the record, that since the name of 
‘Boise Cascade had come up, he felt he should inform all of the 
parties and counsel that he previously had been retained as a 
consultant by Boise Cascade on two occasions. Counsel for both 
the Hospital and the Architects thereupon res served their respect~ 
ive client's rights to make any objection to Mr. Birdsall 
continuing as an arbitrator after consultation with their 
respective clients. A copy of the ~ertinent portion of the 
minutes of that proceeding with regard to the foregoing is 


annexed hereto marked trpxyhibit A". 


At the beginning of the hearing held on October S, 1975, 


the Hospital's counsel made a formal objection, on the record, 


on behalf of the Hospital to Mr. Birdsall continuing as an 
arbitrator and submitted a letter setting forth the Hospital's 
objection. As counsel for the Architects, I joined in the 
Hospital's objection to Mr. Birdsall‘on behalf of the Architects. 
In addition, I stated on the record that we were still proceeding 
under protest so far as the Architects werc concerned, reserving 


all of the Architccts' ‘cients and waiving none of those rights, 


3. 


© ted that they had determined to reaffirm the appointment of 
Mr. Birdsall as one of the arbitrators. A copy of that letter 


is annexed hereto, marked “Exhibit D". 


As can be seen from the foregoing, the mat -r involved 
in the arbitration is an extremely serious one, involving claims 


by what has now been revealed to be Boise Cascade of more than 


$10 million. There are 10 attorneys involved in the hearings, 


three (3) (a partner and two associates) on behalf of Boise 

Cascade (previously Kidde); two (2) (a partner and an associate) 

on behalf of the Hospital; myself and an associate as well as 

the Architects' personal counsel on behalf of the Architects; 

and two (2) attorneys from two separate law firms on behalf of 
gineering firms, who attending the hearing 


"observers" on behalf of their respective firms and clients, 
who were the Architects' engineering consultants in connection 


with the construction job involved. 


In addition, there are the three arbitrators(who are 
to be conpensated at the rate of $200 per man per day) the; Tepore 
the Association's Tribunal Administxator, the Executive Director 
of the Hospital, a member of the Architects' firm and such 
additional witnesses and persons as counsel for the now-revealed 
true party in interest, Boise Cascade, have been attending at the 
hearings. 

It is my estimate that cach hearing costs the parties 


between $5,000 and $10,000 for counse). fces, the cost of the 


Z 
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| transcript, the arbitrators' coupensation and the Association's 


ices. 

I also estimate that based on the hearings £0 date, 
the voluminous number and complexity of the claims being made 
by Boise Cascade as well as prior experience in arbitration of 
claims arising out of construction that the present matter 
probably will require well in excess of 100 hearings which will 
prcbably require more than a year to complete. Cenacanenbiy; 

‘the cost of the arbitration to the respective parties will be 


substantial, if not enormous. 


In view of the facts, the seriousness of the matters 
invelveed, Lhe cncmscus 
of the parties and particularly since the arbitration is in its 
very beginning stage (counsel for Boise Cascade not yet having 
presented any evidence on any of the 113 claims and areas of 
claims), it is respectfully submitted that there should be no 
question of any taint of any kind in either the arbitration 
proceedings or of any arbitrator who is to render a decision 
an@ award in those proceedings. It would be a terrible thing for 
all of the parties involved to go through the lengthy hearings 
yet to come at enormous expense with a "cloud" hanging over the 
entire matter which might cause the arbitrators' ultimate award 
to be set aside after such lengthy proceedings and expense due to 
the fact that one of the arbitrators had previously been involved 
with what has now been revealed to be the true party in interest, 


Boise Cascade. 


In that connection, I respectfully advise this Court 


all of the voluminous litigation which there has been 


that in 


in connection with various aspects of this matter, counsel for 


Boise Cascade have never revealed to any of the Courts and 


Justices thereof that Kidde was liquidated several years ago and 


that Boise Cascade has been and is the real party in interest 


with regard to the claims of more than $10 million which are 


being: made against the Hospital. 


I further respectfully advise the Court that none of 


the arbitrators are lawyers. They are all men involved in 


various phases of design and construction of buildings, etc. 


And, as the Court knows, they are not bound by any rules of law 
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there is no appeal. Consequently, and particularly in a matter 


involving more than $10 milijon, it 26 respectfully submitted 


that there should not even be the remotest suspicion of anything 


which might taint the arbitrators' award. 


As the Court said in Matter of Friedman, 215 App. Div. 


130 (at page 136), 213 N.Y.S. 369 (at page 375): 


"During recent years arbitration has been more 
and more resorted to for the settlement of 
business controversies. It therefore becomes 
of the utmost importance that in statutory 
proceedings of character, where the rights of 
parties are adjudicated. not by trained lawyers 
and judcges, but by fellow businessmen, every 
safeguard possible should be thrown about the 
procecding to insure the utmost fairness and 
impartiality of those charged with the determination 
of the rights of the parties. Nothing should be 
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permitted to throw suspicion even upon the entire 
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As the Court also said in Knickerbocker Textile Corp. 


v, Sheila-Lynn, Inc., 172 Mise. 1015, 16 N.¥.S.2a 435 (Sup. N.Y. 


1939), at page 440 of the 16 Ni. 8.24. report: 


“Phat arbitrators are judicial officers and are 
bound by the same rules as govern such offices, 
is expressed in Matter of Friedman, Supra., 
as follows: 'The law is.well settled that 
arbitrators exercise judicial } functions, and, 
while not Kon nomine judges, they are in fact 
judicial of ficers, and bound by the same Tules 

govern such officers Sie 
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another. case, but on the same general subject: 


"Phe real question here was not whether the referce 
was guilty of actual corruption, but whether the 
fairness of his decision was justly questioned. 

It is the settled law of this state that any, 


indiscrceat action of ¢ tere from which “improper 


inferences . Can be drawn, suf fic set aside his 
Pepurt. | Ve Imphasis in origina nal) 


The Court also went on to state: 


"Phe interests of justice dema nd that the general 
rules designed to prevent the suspicion of 
impurity in its administration [the aaministartion 
of justice] should be rigidly adhered to. ..-- A 
referee, .-. owes it to « himself, not only to 
avoid all improper influences, but even ‘the 
appearance ot evil’ .«« The fact that the referee 
is a man of high charact< Fy and unaues Sack yt 


integ) ould not he < allow ca ini flucnce the 


deter: ation ae 9 that ¢ question; for r it is essential 


to the aan ministration 1 ASLice that even the 


appearance or L : should c avoided, and, where 


a man who aceent: the posi L¢ of rc ferce has. “such 


relations wath one ol the pa irties to > the  Litigat jon 


as to make it imp, oper that he $ should dccide ie 


questions submitted to him, BJ characte ris not 
at ali materi: 1, and the Ce ou? E will ¢ ent: 
rule against a man of high Character as we 


—— re  grmenacncmeats aaa” 
against one whose character 38 not so good. 
(Emphasis in “oraginal) | 


In the instant case, we have an admission by one of 
the arbitrators that he previously had business relations and 
had been retained by Boise Cascade who, it has now been revealed 
in the arbitration proceedings by their counsel, is the real 


party of interest. In view of the hugh claims being made by 


and on behalf of Boise Cascade; the fact that the arbitration 


proceedings are at their very beginning with no testimony or 
evidence yet on any of Boise Cascade's 113 claims; that only one 
(1) witness has so far testified and his testimony is not yet 

"ore mee pel ey aoa st het we. : testimony is net 

113 claims but only on background matters; that the full 
arbitration probably will require in Beene of 100 hearings 

at enormous expense to each and all of the parties involved; 

it is respectfully submitted that since Mr. Birdsall, one of 

the arbitrators who is to decide the matter has revealed that 

he had prior business dealings with the claimant in such an 
arbitration, that arbitrator should be removed at this time in 
the interests of all of the parties so that the enormous effort 
and expense which will be entailed in the full arbitration will 
not be jeopardized or -wasted because cf a possible taint of the 
proceedings and the arbitrators' award resulting from one of the 
arbitrators' prior business dealings with the actual claimant, 


Boise Cascade. 


« ' 
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Ii a referee, whose findings and report are subject to 
review by the courts must be beyond even the remotest suspicion 
of improper influence, partiality or fairness, it is respectfully 


submitted that an arbitrator, who is both judge and jury, must 
be subject to at least that standard, if not a higher standard. 
Accordingly, it is respectfully submitted that in view of all 

of the circumstances and the facts of this matter, as well as 
the applicible law, the instant motion should be granted and 

“Mr, James Birdsall disqualified and removed as one of the 
arbitrators who is to hear and determine the pen°ing arbitration. 
Dated: New York, N. Y. 


October 21, 1975 A 
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‘< ¢ Exhibit XI: 
Correspondence between Boise 
a and the Owner 


One Jefferson Square Thor-nas H. Gonser 
Boise, Idaho 63/28 Associ2zte General Counsel 
208/384-7380 


Boise Cascade Corporation 


aU 


and Assisiant Secrelary 


June 3, 1975 


Dr. Isadore Geeter 
Mt. Sinai Hospital 
500 Blue Hills Avenue 
Hartford, Connecticut 


Dear Dr. Geeter: 


On behalf of Mr. Oxndorff and me I would like to thank 
you for arranging our meeting in Hartford last week. 
Our discussions with Messrs. Savan and Ellis were use- 
ful, and the opportunity to tour the Hospital was 
greatly appreciated. 


While our substantive @iscussions indicated that our 
positions are apparently far apart at this time, I 

would hope that we now at least have established a 
potentially constructive means of communication between 
the decision levels of the Hospital and Boise. 

During the course of.our discussions, I offered to make 
available to your representatives the basis of our claim, 
so that it could be evaluated prior to entering arbitration. 
Obviously there are strategic constraints which impose ; 
some limitations but I was hopeful that such a session 
could be productive. Specifically, I suggested that 

our consulting engineers meet with your consulting 
engineers for this purpose. ? 


This suggestion was at least temporarily tabled by 
Messrs. Savan and Ellis. 


Mr. Ellis suggested in the alternative that trial counsel 
should meet to discuss t7e possibility of disposing of 
the claim short of litigation... While past history does 
wot give me a great deal of confidence in the potential 
productivity of such a meeting, I have instructed our. 
trial counsel to respond affirmatively to any such 


EXHIBIT ( 


request from the Hospital's trial counsel. If such a 
meeting is scheduled, I would Like to be present, and 

{ would invite the presence of a business representative 
of the Hospital. 


Again, thank you for your many courtesies. 
Very truly yours, 


Thomas H. Gonser 
Associate General Counsel 


THG: ce 


cc: filliam J. O'Donnell, 
Reid & Priest 


bec note to Wm C'ponnel! -- £ think this puts the ball 
: clearly in their court. Tf their counsel does 
call, the meeting may well have to be in Boise, 
on the West Coast or (possibly) a halfway point.-- 
such as Chicago- Please keep me posted 


THG 


509 flue Hills Avenue 
Hantiord 

Connecticut C3112 
(203) 242-4631 


sune 10, L975 


Mr. Thomas H. Gonser 
Associate General Counsel 

and Assistant Secretary 
Boise Cascade Corporation 
One Jefferson Square 
Boise, Idaho 83728 


Dear Mr. Gonser: 


Sincere thanks for your communication of June 3, 1975 
summarizing briefly the nature of the discussions that 
took place at the Hospital on May 29th. I have shared 
a photocopy ©. your letter with Messrs. Savin, Ellis, 
Reiss and Bruner. 


a 


As a follow-up to Mr. Fllis's suggestion at the May 
29th meeting that trial counsel should meet, and your 
statement in the June 3rd letter that you have in- 
structed your trial counsel thereto, I respectfully 
“suggest that you initiate such a request with the given 
assurance that it will be honored by the Hospital's 
trial counsel. 


Very truly _ycurs, 

. , ~ Fai - 
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I. S. Geetter, M.D. 


Reply Affidavit~-in Support of Motion to Dismiss 


STATE OF NEW YORK ) ° 
COUNTY OF NEW YORK) aa 
JOSEPH A. BERGADANO, being duly sworn, deposes and 
says: 
I am a member of the firm of Hart & Hume, one of the 
attorneys for the defendant architects in the above-captioned 


action. I make and respectfully submit this affidavit in reply 


to the statements made in the opposing affidavit of Louis H. 


Willenken, sworn to March 11, 1976 on the instant motion. I will | 


not endeavor to respond to every single unsupported or erroneous 
statement made in opposition to the instant motion, but will 
limit myself to those which are pertinent to this motion. 


Mr. Willenken and the plaintiff would have this Court 


completely ignore the fact that Boise and Kidde at all times were! 


and still are totally separate corporations, with separate 
entities and separate officers and directors. They would also 
have this Court believe that Boise is the "real party in interest’ 
without any interest remaining in Kidde despite the documented 


facts. However, less than six months ago Mr. Willenken submitted 


an affidavit sworn to October 21, 1975 to the Appellate Division, 


First Department in which he stated to that Court (and, sub- 
sequently, to the Supreme Court, New York County) that Boise was 
"...a company which has an indirect interest in the outcome of 
the case...". A copy of the pertinent portions of that affidavit 
1 and of Mr. Willenken's signature are annexed hereto marked 
"Exhibit U". That statement is found at the top of page "2" of 


that affidavit. 


The plaintiff also would have this Court believe that 
Kidde somehow was bound by the agreement between Boise and 
Kinney and somehow acquired Kidde's rights to prosecute any 
claims which Kidde had arising out of the construction work for 
the Hospital. Once again, however, in his affidavit to the 
Appellate Division annexed hereto, he stated in the paragraph 
numbered "6" on page "3" as follows: 

"6, Kidde was not a party to the sale agreement 
between Boise and Kinney and made no assignment 
to anyone of its claim against the Hospital. 
Under the terms of the sale agreement, the 
relationship between Kidde and the Hospital 
remained untouched." (Exhibit U annexed) 

On that same motion before the Appellate Division and 
the further motion then pending before the Supreme Court, New 
York County, the plaintiff also submitted an affidavit of one 
Will M. Storey, Loise's Senior Vice President, sworn to 
October 15, 1975, a copy of which is annexed hereto marked 
“Exhibit V". In that affidavit Mr. Storey states, in part, in 
the paragraph numbered "11" on page pad le 

"The claimant [Kidde] is still the same viable 

legal entity that entered into the contract with 


the Hospital and is still engaged in construction 
work." 


He further states on page "7" in the paragraph numbered) 


i 
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"15" of that same affidavit: 


“There has been no assignment by Kidde of its 
construction contract with the Hospital. On 
the contrary, said agreement specifically 
provides that Kidde would, after its stock 
was acquired by Kinney, continue and complete 
the hospital project. This was performed by 
Kidde and the construction completed in July, 


pa 


1973. The transaction between Boise and Kinney 

was simply and solely a sale of corporate stock 

by one parent corporation to another.” 

The plaintiff would also have it believed that I made 
the representation that Boise was the "real party in interest” 
(Exhibit X to opposing affidavit allegedly in support of that 
allegation). As the Court will note the statement which I made 
(at the top of page "3" of that affirmation) was: 

"At the hearing which was held on October 7, 1975 

Kidde's counsel admitted on the record that 

despite the fact that the claims are being 

made in the name of Kidde, Kidde has been 

liquidated and the real party in interest 

as respects those claims is the Boise Cascade 

Company.” 

That statement was based upon a representation by 
William J. O'Donnell, Esq., a partner in the firm _ cesenting 
‘both Boise in this action and Kidde in the Kidde-Hospital- 
Architects arbitration made on the record of the hearings held 
in the arbitration proceedings on October 7, 1975 and October oy | 
1975, the pertinent portions of the transcripts of which are 


annexed hereto marked, respectively, "Exhibit W" and “Exhibit 


>. ag 


As the Court will note, on page "74" of the transcript | 


of the hearing held on October 7, 1975, Mr. O'Donnell stated 
(on lines 13-16): 


"| .Kidde was liquidated, not sold. The 
assets and liabilities of Walter Kidde 
Constructors were taken down by its parent 
company, Boise Cascade Corporation." 


On the following day, October 8, 1975 Mr. O'Donne} ' 
again confirmed that he had stated that Kidde had been 
liquidated. (The name "Boise" on page 5, line 24 is erroneous. 
It should read "Kidde”".) 

On page 6 of the same transcript Mr. O'Donnell an 
able and experienced lawyer, made the legal distinction between 
"liquidated" and “dissolved” as respects Kidde (lines 14, 15, 
page 6, Exhibit X). 

The plaintiff would also have it appear that the 
Supreme Court, New York County made some finding to the effect 
that Boise was the “real party in interest" as respects Kidde's 
claims. There was no such finding either of fact nor conclu- 
sion of law, nor does or can the plaintiff produce any decision 
supporting that allegation. 

As can be seen from the above and the annexed 
exhibits, the plaintiff, both by its counsel and its officer 
have made diametrically opposed representations and statements 
to the Appellate Division, First Department and the Supreme 
Court, New York County, on the one hand, and this Court, on the 


other, 2s to Kidde's ownership and retention of its claims 


arising out of the Hospital construction. It is respectfully 


submitted that the facts are that Kidde at all times was and 
remained a completely separate entity which retained its own 
claims, which were never assigned to Boise. 

The opposing affidavit also makes various completely 


unsupported statements and conclusions (and those only by 
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counsei, not by Boise or Kidde) concerning Boise's “policy”; 
that “...Boise retained...most of the asse.* and Liabilities 

of Kidde..."; the alleged “intention of the parties to the 
agreement between Boise and Kinney; etc. In addition, an affi- 
davit is submitted by Mr. Kinney as to the alleged intention 

of the parties, etc. I respectfully point out to the Court 
that aside from Mr. Kinney's and Boise's counsel's statements, 
there are no documents supporting those allegations, no resolu- 


tions of the Board of Directors of Kidde, Boise or Kinney 


supporting those statements, any other document of legal 


effect. 

It is also alleged that various of Kidde's employees 
went on Boise's payroll, once again without any supporting 
documents, and that the architects allegedly dealt with Boise. 

We respectfully direct the Court's attention to the fact that 
all of the correspondence before this Court is either on Kidde's’ 
stationery or directed to Kidde, not Boise. 


The opposing affidavit, in paragraph "12" also states 


" | .Boise received proceeds from a claim 
arising out of Kidde's work, and Boise 
paid the taxes on the proceeds..." 
(Emphasis supplied) 
The transcript referred to clearly shows that such 
alleged transaction has nothing whatsoever to do with the claims 


involved in the instant case which are the same claims which are 


involved in the pending Kidde-Hospital-Architects arbitration. 
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We respectfully submit the “ocumented facts fully 


prove that Kidde, a New York cormeration, is an indispensable 
party to the instant action a: that the necessary joinder of 
Kidde as an indispensable party plaintiff herein ousts the 
jurisdiction of this Court in this action which is pvased upon 
alleged diversity of citizenship between the plaintiff and the 
defendants. We further respectfully submit that it has been 
fully demonstrated (and not denied in any respect) that upon 
the facts before this Court complete relief cannot be afforded 
to those already parties to this action in the absence of Kidde; 
that as a practical matter a decision in this action will effect 
or impair and impede Kidde's rights and interests; and that, 
in view of the pending arbitration proceeding to which the 
architects are, in effect, a third-party defendant as respects 
Kidde's claims which are essentiaily the same claims being made 
ion, the defendants herein will be subjected to a 

substan1al risk of incurring double, multiple or otherwise 
inconsistent obligations by reason of Kidde's putent interest 
in those claims which are now being asserted by Boise in this 
action. 

Accordingly, it is respectfully submitted that on the 
facts and the applicable law the instant motion to dismiss this 


action should and must be granted in all respects. 


JOSEPH A. BERGADANO 
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SUPREME COURT OF THE STATE OF NEW YORK 


( 
| 
/ APPELLATE DIVISION — FIRST DEPARTMENT 


| Tn the Matter of the Arbitration Between 


| 


{ 

| 

| i AFFIDAVIT IN 

| WALTER KIDDE CONSTRUCTORS, INC-, ~ SUPPORT OF MOTION 
, TO VACATE 'TEMP- 

| Claimant, ORARY STAY OF 


ARBITRATION 
-—and- 


HE MOUNT SINAI HOSPITAL OF HARTFORD, tidex Nos, 
| CONNECTICUT and STATE OF CONNECTICUT 7335/72; 161.22/723 
| HBanEe AND EDUCATION FACILITIES AUTHORITY,  : 9281/75; 7803/75 


8556/75 
Respondents, 


| —and- 
co TODD WHEELER and THE PERKINS & WILL 
PARTNERSHIP, 


Respondents. 


STATE OF NEW YORK 
SS.: 


COUNTY OF NEW YORK 


LOUIS H. WILLENKEN, being duly sworn, deposes 


| 
{ 
| 
| 
| 
| 
| 
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whi posegeat tc em associate of the firm of Reid & 

priest, attorneys for claimant Walter Kidde Constructors, Tne. 
i ("Kidde") and makes this affidavit in support of the instant 
motion to vacate a temporary stay. 


: 
2. This 28 motion for an ocder of this Court to 


one a stay issued by the Supreme Court, New York County 


| in spite of the denial of a oli by ‘the ea tabu Division and 


several other En abe of the Supreme Court pending a hearing on 


issue of ehasaeee one of the arbitrators, James E. Birdsall, 


should be sale cei for two prior contacts with a company 


$$ - 


vhich| has: an indirect interest} in the outcome of the case and 
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i which contacts were not recent, nor continuing, nor substantial. 
3. In 1968, Kidde, a general contractor, entered into 
an agreement with The Mount Sinai Hospital of Hartford, 
Connecticut ("Hospital") to partially demolish and reconstruct, 
and to renovate, the Hospital based on drawings and specifica-— 
tions issued by the Hospital's architect, E. Todd Wheeler and 
The Perkins & Will Partnership ("Perkins & Will"). 
4. Kidde commenced an arbitration proceeding against 
the Hospital in April, 1972, for delay damages and changes. 
In August 1972, Mr. Justice Frank of the Secu Court, New. 
York County, denied a motion for a stay and directed the parties 
to proceed to arbitration. 


5. In February 1973, when the Hospital construction 


was 98% complete, Boise, the parent company of Kidde, sold all 


of the outstanding stock of Kidde to A. M. Kinney, Inc. 

("Kinney"). The terms of the sale agreement are included in 
affidavit of Will M. Storey, Senior “ice President of Boise, 
annexed hereto as Exhibit I. Kinne greed that Kidde would 
plete the construction of the Hospital; that the claim under 


ch MR between Kidde and the Hospital would be arbitrated 


in the name of Kidde at the expense ¢ of Boise; that Kinney would 
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that Boise would be liable for any damages assessed in connec— 


on with the prosecution of said clain. 


6. Kidde was not a '‘party to the sale agreement be-— 


q 
{ 
| pe 1y Boise all net and after taxes procceds from said claim; and 
{ 
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tween Boise and Kinney and ma sas no assignment to anyone of its 


against the Hosotees .. Under the terns: of said sale agree- 


the relations ship between Kidde ¢ and the Hospital remained 
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untouched. 


7. Whe Hospital and its architect, Perkins & Will, 


have been aware of the sale by Boise of the stock ownership of 
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Kidde to Kinney almost from the date of said sale. Conferences 
were had in May 1975 and correspondence was exchanged between 
ortice ficers and representatives of Boise and the Hospital in 
Jonson the Hospital recognized that Boise had an interest in 
\Kidde's claim against the Hospital. (See affidavit of Will M. 
Storey, referred to in paragraph 5, above) . 
8. The Hospital served a Demand for nebitretion on 
& WLLL on Berid.20, 1973, forthe acts of Perkins & 
Will and/or its engineers and moved this Court for consolidation. 
| Perkins & Wild eppore the Hospital's motion and moved for a 
stay which was denied by Mr. Justice Helman in July 1973. 
o In the same month, July 1973, the Hospital con- 
struction work was completed by Kidde, which then served the 
Hospital and Perkins & Will with a revised and updated claim 


in the total amount of $9.6 million. 
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STEPHEN H. KINNEY, JR., ESQ., of Counsel. 


For the Mount Sinai Hospital of Hartford, Coan. and 
State of Connecticut Health and Education Factlities 


Authority (Assignee) 


MESSRS. GREENBERG, TRAYMAN, HARRIS, CANTOR, REISS & 
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1C0 Church Street 
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BY: JEROME REISS, ESQ., of Counsel 
and 
HOWARD BLUM, ESQ., of Counsel. 


For Perkins & Will Partnership 


MESSRS. HART & HU? 
10 &. 40th Street 
New York, N. Y. 10016 
BY: JOSEPH A. BERGADANO, ESQ., of Counsel 
and 
BARBARA W. THOMPSON, ESQ., of Counsel 
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Bernard Lippe & Assoc., Consult. to Mt. Sinai Hosp. 
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over there who is really, you know: "Will the 
real Kidde stand Woy 

CHAIRMAN ADLERSTEIN: Can this be 
cleared up? 

MR. O'DONNELL: I think I explained 
this at our very first meeting before the 
hearings began. We served our first demand 
in this hearing by Kidde, who was then a 
legal entity, in 1970. In the course of the 
construction the hospital, and as a result, in 
some respect, of the losses it sustained in 
the construction of this hospital and the delay 
that were incurred, Kidde was liquidated, not 
sold. The assets and liabilities of Walter 
Kidde Constructors were taken down by its 
parent company, Boise Cascade Corporation. 

Now, I will have someone here to 
explain just how it nappened, I will have the 
documents in respect of the liquidation, not 
at the next hearing, which is tomorrow, but 
at the very next hearing after tomorrow. 

MR. WILLENKEN: No, in due course. 

MR. O'DONNELL: All right. As we 
have already cancelled the October 17th 


meeting, we will be able to produce to your 
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taat he has been retainad by Bolse Cascada 
énd because BSoise Cascads turns out to ba 
the sole party in interest, as wall as the 
real party tn interass in these procseainzs, 
that I respectfully request that his services 
in this pr ceading not be continued and I 
have brought with me a letter which I hada 
typed this morning to that effect, if I 
may, sir? 

CHALRHAN ADLEASTSIN: Yes, 


All visht, Mr. Reiss, we will have a short 


MR. REISS: With dua respect, 
may I draw the attention of the arbitrators 
to the construction Industry Arbitratisn 
Rules and, in particular, Section 18. 

MR. BERGADANO: Cn or eff the 
resord, I think we ougats to points ont that 
there is a typographical error. It is 
dated the 7th when it should be the Sth. 

MR. O'DONNELL: There is another 
error in tnat lctter, too. It refers to 
Boise having been dissolvad. I den't 


think I used that word. I said liquidated. 


CHAIRMAN ADLERSTEIN: Well, I don't 
know to what oxtens that will effect the 
convents of the letter, but if you gentienen 
and lady will excusa us? 


MR. REISS: May I respectfully 


request that the date be changed to ths &th? 


CHAIRMAN ADLERSTZIN: All right. 
Do you want the word "dissolved" changed, too? 
HR. REISS: No, because aissolved, 
i@ 1s true that Hr. O'Donnell used the tern 
liquidated, but the usual legal term ig 
issolved. Wow, what the differsnes 
don't KiOW. 


BR. O'DONNELL: There is a legal 


CHAIRMAN ADLERSTEIN: For the moment 
we are in a state of suspension. 

(There is a conference by the nane 
out of the hearing of the parties.) 

(After conference.) 
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the matter has bean put in ths hands of the 
Assoclation who will coma toa conclusion in 


Cus course. For tha present wo will proceed 
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OPINION OF HON. LLOYD F. MACMAHON 


MacMAHON, District Judge. 


- 


Defendants E. Todd waseten ond che Perkins $ 
Will Partnership (hereinafter referred to ebay’: 
as "Perkins & Will" or "Architect") move, pursuant to 
Rules 12(b) and 19, Fed.R.Civ.P., to dismiss the amended 
complaint for eleiaeitets failure to join an indispensable 
party plaintiff whose jotntar would destroy diversity ju- 


risdiction in this case. 


Plaintiff Boise Cascade Corporation ("Boise") 
is a Delaware corporation having its principal place of 
business in Idaho. Perkins & Will is a partnership of 
architects, none of whose members are citizens of Del- 
aware or Idaho. Several partners, however, are citizens 
of New York. Perkins & Will asserts on this motion that 
Walter Kidde Constructors Incorporated ("Kidde"), an ex- 
isting New York corporation, is the real party in inter- 


est and an indispensable party to this suit. 


It is well settled that, for purposes of diver- 
sity jurisdiction, a partnership is a citizen of each 
1 
state of which a general partner is a citizen and a 


corporation is a citizen of the state of incorporation 
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and the state where.its principal place of business ise! 
located. Thus, if Kidde, the New York, corporation, is ‘'» 
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be dismissed. 


In order to place this motion in proper con- 


text, a review of the factual background of the suit is 
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necessary. On October 29, 1968, Kidde made a written 
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General Conditions of that contract forbade Kidde from 


assigning "the whole or any part of this contract or any 
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monies due or to become due hereunder without the writ- 


ten consent" of the Hospital. Perkins & Will acted as 
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the architect for this project. 
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extras, and delays." Pursuant to the contract, arbitra- 
tion proceedings between Kidde and the Hospital” 


commenced on Kidde's claim for $9,645,787. 
meee 


While these proceedings were pphiidek ted! Bias 
pital, on April 20, 1973, demanded arbitration with Per- 
kins & Will, stating as the nature of the dispute "[t]he 
arbitration instituted by Walter Kidde Constructors Inc. 
against the Mt. Sinai Hospital . . ." and claiming for 
relief "[s]o much of damages claimed by Walter Kidde Con- 


structors Inc. which were the fault of the Architects 


and their Engineers." 


Through various proceedings in the New York 
courts, the two arbitrations were consolidated. Thus, 
Perkins & Will stands as a "third party defendant" to 


the Hospital in the consolidated Kidde-Hospital-Architect 


arbitration. 


Arbitration hearings commenced in September 
1975 but were suspended in November 1975 as a result of 
the disqualification of one of the arbitrators by the 
Supreme Court, New York County. That arbitration has 


not yet recommenced. 
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The within action, asserting-a direct.claim by °° 
Boise against the Architect for $10 million in’-compensa*"*:, 


tory damages and $10 million in punitive damages, - 
= 4 ie z i ic s f <n 
conmenced on December 5, 1975. The anended complaint 


ay 


alleges that Boise: : a ears oa 
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“was at all times mentioned in this 
complaint, by itself and another 
corporation merged into Boise, sole 
stockholder of Walter Kidde Construc- 
tors Incorporated ('Kidde') until 
February 1973; was responsible for 
the completion.of construction and 
any losses arising. out of a Kidde 
contract to construct a hospital 
in Hartford, Connecticut (here- 
after 'Project'), and is entitled 
to the proceeds and is responsible 
for the expenses of all claims: 
arising out of the Project."5 
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It is this assertion of "responsibility" and "entitle- 
ment" which is the basis for Boise's contention that it 


is the sole real party in interest in this action and 


tet eS AN > 2B 


which Perkins & Will disputes on this motion. 
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merged into Boise, which thereupon became Kidde's sole 


stockholder. Boise sold all of Kidde's stock to As hs 
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Kinney, Inc. ("Kinney") on February 2, 1973, pursuant to 
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a written sale agreement (the "Sale Agreement") signed 
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by Boise and Kinney, but not by Kidde. 
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To support its contention that it is the "owner" 
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of the claims asserted here, Boise depends upon certain 
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provisions in the Sale Agreement which provide in pertin- 


ent part: 
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"10. Assets and liabilities. 
All assets and liabilities of 
Kidde, and its subsidiaries, as 
of the time of this sale, shall 
belong to and be assumed by 
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11. Claims. All existing .end 
future claims by and against Kidde 
arising out of work performed by 
Kidde... prior to time of cios- 
ing of this, sale. .. shalZ be 
litigated or arbitrated, or de- 
fended against by [Boise], at its 
expense, in the name of Kidde. 
[Boise] shall be entitled to all 
net and after-tax proceeds from 
said claims and shall be liable 
to Kidde and [Kinney] for ail dam- 
ages adjudged, decreed, awarded, 
or assessed against Kidde or 
[Kinney] in connection with said 
Claims 6)6))% 
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12.’ Unperformed Contracts. ~ 
[Kinney] and [Boise] recognize the 
existence of four categories of 
wholly or partly unperformed con- 
tracts ,to which Kidde, and/or any 
of its subsidiaries; is now a party. 
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(a) Contracts that [Boise] de- 
sires Kidde to complete or cause to 
be completed, for [Boise's] account, 
namely, Mt. Sinai Hospital. ... 
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Boise contends that, by virtue of these provi- 
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acquiesced in the Sale Agreement, nor assigned these 


claims in any other way. According to defendants, there- 
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"(1) in his absence complete . 
relief cannot’ be accorded among 
those already parties, or. (2):he * 
claims an interest in the subject 
of the action and is ‘so sitwated 
that the disposition of. thé ac-: 
tion in his absence may (i),.as a, 
practical matter impair or impede 
his ability to protect that in- 
terest or (ii) leave any of the 
persons already parties subject 
to a substantial risk of incur- 
ring double, multiple, or other- 
wise inconsistent obligations by 
reason of his claimed interest." 
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It is readily apparent that Kidde would be a 


“proper party"to this action if joinder were permissible. 
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It, and not Boise, entered the construction contract, and 
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an arbitration proceeding in Kidde's name is presently 
pending against the Hospital in which the Architect has 


been. joined as a party. Plaintiff asserts, however, 


may 
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that for a number of reasons Kidde is ne‘ther “necessary"™ 


agin whit? 
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nor “indispensable" to this action. 
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First, Boise claims that, as sole stockholder 


MCSE teee 
Ngan cht ars 


of Kidde from 1969 to 1973, it had the right to do what- 
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ever it pleased with the corporate property of Kidde, 
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which would include all claims arising from the Hospital 
project, and, therefore, it was entitled to "retain" these 


claims in the Sale Agreement. 
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This argument falls before the’ longstanding 
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principle of New York law that a corporation's, property a. 
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"even complete ownership'‘of capital 
stock does not operate to transfer 
the title to corporate property 
and that ownership of capital 
stock is by no means identical 
with or equivalent to ownership 
of corporate property."6 
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Plaintiff next contends that Kidde acted, at 


+ He 


least some of the time, as a "dummy" and that Boise per- 
formed a substantial portion of the work. In this re- 
spect, Boise is asking us to "pierce the corporate veil" 
in order to find that it is the sole party in interest. 
However, it is axiomatic that a corporation is a “crea- 


ture of the law, endowed with a personality separate and 


distinct from that of its owners" and that the "dual per- 
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sonality of parent and subsidiary is not lightly disre- 
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garded." 
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In any event, Boise's co.tention is irrelevant, 


for under New York law 
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"the corporate veil is never ° 
pierced for the benefit of the 
corporation or its stockhold= - 
ers. The ‘procedure is‘ only* “* 
permissible against a purported 
stockholder who is using the 
corporat: eil to defraud. 

* * * As .e stockholder re- 
ceives the same protection and | 
immurities that stockholders = 
of multi-owned corporations _ 
enjoy. He is also subject to 
the same disadvantages. He 

is not the corporation either 
in law or fact and, having 
elected to take the advantages, 
it is not ineqvitable to sub- 
ject him to the disabilities 
consequent upon his election."8 


Plaintiff's next argument is that it has been 
authorizec by Kidde to pursue these claims. Although 
Boise admits that Kidde was not a party to the Sale Agree- 
ment and that Kidde never formally assigned any claims to 
Boise, Boise points to two resolutions by Kidde's board 
of directors appointing Boise employees as Kidde vice- 
presidents to pursue claims arising from the construc~- 
tion project. Plaintiff, however, misreads the clear 
wording of these resolutions which state that the 

“authority, powers and duties as 

such Vice President shall be 


limited to the matter of dis- 
charging the obligations and 
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pursuing the rights of this cor-".,. 
poration [i.e.. Kidde] relative 

to completing [the Hospital con- 
struction project].°. : .". ,[Em- 
phasis added.,; SCS aal aise 
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By their own terms, the resolutions grant the Boise en- 


ployee authority to pursue Kidde's claims and therefore 
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do not purport to transfer them to anyone. 


Finally, Boise asserts that, whatever lack of 
legal formality has occurred in its “assumption” of 
Kidde's apparent rights in this matter, Kidde's citizen- 
ship should be ignored for diversity p.rroses, even if 
it should be joined, because it would merely be a nom- 
tnal party. This argument, which displays a Pitepast 
disregard for the well-settled principles of law already 


stated, is also unavailing. 


As we noted earlier, the Kidde-Hospital-Ar- 
chitect arbitration was suspended because of the dis~- 
qualification of one of the arbitrators. The reason 
for that disqualification was that the arbitrator dis- 
closed that he had previously worked for Boise, after 
it became apparent that Boise claimed some interest in 


the outcome of the proceeding. 
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In an affidavit filed with the Appellate: Divi--. ' 


sion, First Department, 4a"oppoditton tol ehs -didqualiti~'* 
cation of the arbitrator, Kidde's daceeel Ghote alan, 
Boise's counsel in the present action) Lenced tebe Weaee 2: 
is "a company which has an indirect interest 4h’ the out- n nee 


‘ * bile 
come of the case and which coatacts were not recent, nor 


continuing, nor substantial." [Emphasis added.] This 


affidavit further stated that 


"Kidde was not a party to the: 
sale agreement between Boise and 
Kinney and made no assignment to 
anyone of its clairs against the 
Hospital. Under the terms of 
said sale agreement, the rela- 
tionship between Kidde and the 
Hospital remained untouched." 


Also submitted was a sworn affidavit by a senior vice- 
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president of Boise, which states that 
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“the sale of the stock of Kidde 
by Boise to Kinney in February 
of 1973 occurred four years and 
four months after the contract 
between Kidde and the Hospital. 
* * * The claimant [Kidde] is 
still the same viable legal en- 
tity that entered into the con- 
tract with the Hospital and is 
still engaged in construction 
work." 
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Boise has been unable to explain ‘how it can 


maintain that only re has a direct interest in the 


arbitration proceeding o the Lica’ ‘against the “Hos. 
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claims in this action against the Architect, although 


all of the claims arose from the same construction 
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project as a result of "delays, changes, and extras.” 
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We do not mean to intimate by the foregoing 
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that Boise has absolutely no right to assert its claims 
: 9 

for relief in this action. We do find, however, that 

Kidde also appears to have rights in this matter, rights 


which seem to be so inextricably intertwined with those 


asserted by Boise that any disposition on the merits in 


Kidde's absence may impair Kidde's ability to protect 


its own interests and/or subject the Architect to mul- 
tiple liability. Thus, Kidde is an entity which sheuld 


be joined, pursuant to Rule 19(a), Fed.R.Civ.P., for a 
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just adjudication of this matter. 


tere ote * 


PS 
Since Kidde cannot be joined as a party plain- 
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tiff without ousting the court of jurisdiction, we must 


men 


on 


eG {it 


determine whether “in equity and good conscience the ac- 
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tion should proceed.” After due consideration of all 
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relevant circumstances, we conclude that 4t‘should-not. , 
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which Perkins & Will is a party, is, to say tie least; ©: 
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recovery, if any, in that proceeding or subject the Ar- 
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chitect to dual liability. So, also, if Perkins & Will 
should prevail in this action, Kidde's claims in arbi- 


tration could be adversely affected. 


Sy er 


ay 


Ra LES 


Thus, it appears that any judgment rendered in 


or. 


this suit might be prejudicial to Kidde and/or the Ar-— 


chitect. We can conceive of no way, short of requiring 


we 


Kidde's joinder, to alleviate this prejudice. Further- 


~~ 
“— 


TN -  * i 
pil Aimei ne ots Pie 


more, there has been no argument by Boise that a dis- 
missal in this suit would leave it without a remedy. 
Apparently, it could commence a new action in the New 


York courts, joining Kidde as a party. 


We conclude, for the foregoing reasons, that 
Kidde is an indispensable party plaintiff to this action 
which cannot be joined without destroying the diversity 


jurisdiction of the court. This action must, therefore, 
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be dismissed. 


Accordingly, defendants' motion to dismiss this 


action, pursuant to Rules 12(b) and 19, Fed.R.Civ.P. ; ‘is’ 


granted. 
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So ordered. 


Dated: New York, N. Y. 


September /0 en Soe 
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LLOYD F. MacMAHON 
United States Destrict Judge 
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FOOTNOTES 
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Great Southern Fire Proof Hotel Co. v. Jones, 177 
U.S. 449 (1900); Lewis v. Odell, 503 F.2d 445 (2d Cir. 


1974); C.A. Wright, Law of Federal Courts § 27 (2d ed. 
1970). ; 
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28 U.S.C. § 1332(c). 


The following facts appear in the pleadings and the 
Papers submitted on this motion and are undisputed. 


The gravamen of the amended complaint is the Ar- 
chitect's alleged fraud and negligence. 


Amended Complaint { 2. 


Torrey Delivery, Inc. v. Chautauqua Truck Sales & 
Serv., Inc., 47 App.Div.2d ‘279, 282, 366 B.¥.S.2d 506, 
510 (4th dep't 1975), quoting from Brock v. Poor, 216 
N.Y. 387, 401 (1915). See also Connecticut General , 
Life Ins. Co. v. Superiatendent of Insurance, 10 N.Y.2d 
42, 50 (1961); Matter of Green, 231 N.Y. 237, 246-247 


(1921); People v. American Bell Telephone Co., 117 N.Y. 
241, 255 (1889). 


Berger v. Columbia Senitncsitnn ia ia Inc., 453 
F.2d 991, 994 “(Gth Cir. EIIZ) % 


Colin v. Altman, 39 App.Div.2d 200, 202, 333 N.¥.S.2d 
432, 433-434 (lst dep't 1972). ae 


a 


To do so would require us to inquire into the val- 
idity of the Sale Agreement. This, of course, is not 
an issue properly before us, nor could it be in the 
absence of Kinney and Kidde. 


Rule 19(b), Fed.R.Civ.P. 
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